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HITCHCOCK V. GIDDINGS. ^'&.'"* 

JIOMAS MILLARD being possessed of certain a vendor it 

freehold and leasehold estates, devised all his real ^^ow that h« 

and personal property to 3Iary Gill and Ann JVrcnt' actualljr has 

more for their lives, and alter the death of the survivor professes to 

of them to Sandv Wrentmore GilL and Ann Wrentmore »f*'- And even 

.... . though the 

Colmcr^ and the heirs of their respective bodies, as te* subject mat- 

nants in common in tail; and directed that, in case J^^'^^j^®*^*^'*' 

either of them should die without issue, then the part of known to 

the one so dying should go to the survi^r of them, and to bc?fabie*t«> 

the heirs of his or her body; and in case of failure of acontingencf 

^ ,,,,.., , , - which may 

issue of both, be limited the property to two persons of destroy it im- 

the name of Tozp/r, in fee. mediately,) et 

* • . ' if the contin- 

gency has already happened, the contract will be void. 

B 



2 CASES IN THE EXCHEQUER. 

1817. After the testator's death, GiddingSy the defendant, 

^^^'^^"^ purchased of the Fozofe* their reversionary interest under 

Hitchcock 

V. MillardC^ will; and, in the month o( April, 1810, was ap- 

GiDDiNos. plied to by the plaintiff Hitchcock, to sell it to him.— 
The defendant at first refused, but was afterwards pre- 
vailed upon by the plaintiff to sell him his interest in one^ 
moiety of the estates in question for the sum of d§5000 ; 
and an ag^reeraent to that effect was accordingly drawn 
up and signed by the parties* 

On the Sd of Mat/ following, an indenture of bargain 
and sale was executed, by which the interest of the de- 
fendant in one moiety of the property of the testator, 
Thomas Millard, subject to the life-estates of Mart/ Gill 
and Ann Wrentmore, and to the estates tail of Sandy 
Wrentmore Gill and Ann Wrentmore Colmer, was duly 
conveyed to the plaintiff. The plaintiff, however, did not 
pay the purchase money at the time, but gave the de- 
fendant his bond for securing the payment of it with in- 
terest. He afterwards paid the sumof ^50 for interest, 
but never discharged any of the principal. 

It was subsequently discovered, that the tenants for 
life, together with Ann Wrentmore Colmer, who was the 
surviving tenant in tail, had, previously to the contract 
/ with the plaintiff, suffered a recovery, and thereby de- 
stroyed the remainder by the will limited to the Vowlesy 
and that consequently nothing passed by the bargain and 
sale from the plaintiff to the defendant. 

In consequence of this discovery the plaintiff filed his 
bill, praying that the bond, given by him to the defend- 
ant for £5000, might bie declared to have been fraudu- 
lently obtained, and that it might be delivered up to 
be cancelled, and for a re-payment of the money al- 
ready paid for interest, and an injunction in the mean 
time. 1 
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The bill charged that the defendant, at the time the 1817. 
contract Was entered into, knew^ the recovery had been 
suffered, but kept back that &ct from the plaintiff. This v. 

"was positively denied hy the answer, and no evidence was Gidding8.< 
» given t(rbx such knowledge upon the defendant; 

It appeared by the evidence, that the plaintiff em- 
ployed his own solicitor to prepare the conveyance, who 
laid a draft of it, together with an abstract of the de- 
fendant's title, before Mr. Bridgman^ a conveyancer at 
J3a/A, who, in the opinion, which he gave upon the title, 
adverted to the power which the tenant for life and te- 
nant in tail had'of barring the remainder proposed to be- 
purchased. On the 19th day of April, the defendant 
went to the office of plaintiff's solicitor for the purpose 
of answering certain queries which had been made on 
the margin of the abstract by Mr. Bridgman ; and on 
that occasion the plaintiff's solicitor asked him, whether- 
any recovery had been suffered? and 'he then stated it to 
be his belief that none had ; and in the afternoon of the 
same day a sinjilar enquiry was made in the presence of 
the plaintiff, when the defendant returned the same an- 
swer, upon which the plaintiff expressed himself to be- 
perfectly satisfied. The same assurance was given by 
the defendant at a subsequent meeting which took place- 
between him and the plaintiff, when the plaintiff again 
exprbssed himself satisfied with the bargain, and said he- 
could make «^ 10,000 by it, and offered to purchase the 
remaining moiety, which was declined on the part of the 
defendant. On the same day the ^plaintiff ^s solicitor in- 
sisted on his accompanying him to Mr. Bridgman\, to 
have some further conversation on the subject of the pur- 
chase ; on which occasion Mr. Bridgman stated, that the 
only difficulty in the title was, that a recovery might have 
been suffered, and recommended a search to be made, 
when the plaintiff observed, that he was satisfied with 
the purchase, ihsX it was worth £10flO0f and that he 

B2 




CASES IN THE EXCHEQUER, 

1817. had lately been in London and had made a searcli, and 
that no recovery had been suffered. He then directed his 
solicitor to proceed with the engrossment of the deed, 
and on the Thursday following it was executed. ' Af- 
terwards, when his solicitor informed him that a reco* 
very had been suflered, and shewed him an extract of it, 
the plaintiff* treated it, with great indiffengAce, and ex* 
pressed considerable anxiety to purchase the remaining 
iKoiety, ♦ 

Mr. Fonblanqucj and Mr. TVingJield, for the pla^i'* 
tifl: — This is a contract which a court of ecjuity will 
set aside. It was entered, into under a mistake; the 
defendant supposing he had some interest in the estate 
agreed to sell it to the plaintiff^, who purchased it 
under a similar notion : it afterwards turned out that 
the vendor had no interest whatever. This is clearly 
a case in which a court of equity will interfere to pre-*' 
vent the contract, while yet incomplete, from being 
enforced. There is a difibrence between contracts ex- 
ecuted and x^xecutory ; where the performance has been 
complete the Court will not undo it; but where it is 
incomplete,, and it is founded on a clear mistake, the 
Court will interfere to prevent the party being called 
upon to complete it. The contract here is executory. 
The execution of the bond cannot be considered as per- 
formance. In most cases, where a party cannot perform 
his engagements at the time stipul^tec^, a security ia 
given. Here was an express, or at least an implied, 
engagement that no recovery had been suflTered* The 
fact of t^ plaintiff^ having made the search for the reco- 
very himself, rebuts the supposition of its being a matter 
of indiiference to him, as does likewise the fact of hi^ 
having become tfie purchaser, 

Mr, Martin^ and Mr. Ileysj for the defendants.— The 
case made by the biU is frauds and notbipg has been ad« 



HiTcncbcK 

V. 
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duced in evidence which jb^s to establish such a charga^ ]8I7, 
and indeed all idea of fraud is totally rebutted. The bar* 
gain is not of the defendant's seeking ; the plaintiff seeks 
him, and is so well satisfied with his bargain, that even Giooinisi. 
after he has heard of the recovery he proposes, if the 
defendant think fit, to purchase the other moiety. This 
partis material with respect to costs. Where a plaintiff 
imputes fraud and &ils, he ought to pay the costs. There 
is no doubt this is a mistake ; but if parties choose to 
speculate, and one sells a contingency^ and the other 
buys it, if the contract be complete, the Court will not 
interfere. At law, if a party aware of the circumstances 
pay money which he is not compellable to pay, he cannot 
recoveif it (a)^ The defehdant never gave any assurance 
that no recovery had been suffered s he only said, it was 
his belief that none had. The plaintiff, apprized of the 
objection, goes to London ; and having made a hasty 
search, returns into the country, and insists upon com<> 
pleting his contract, and that upon terms which clearly 
imply he is aware he is purchasing a contingency ; for he 
says he shall make j810,000 by his bargain. He is aware 
that his title is such as must be blowaaway, if the tenant 
for life and tenant in tail join in a recovery, and persists. 
It turns out that the act has been done which he was 
forewarned might be done. Suppose it had been done, 
the next morning : he would have been in no better situa* 
tion ; and yet it is not preteftided, that, in such a case, he 
could have beea relieved. The only question then is, whe- 
ther the bond be not payment ? A bond has always been 
considered as the close of a transaction, and even a solh* 
citor's bill will not be unravelled if a bond has been given . 
for the amount of it. Suppose the plaintiff had given nego- 
tisible notes for the amount, would they not have been con- 
sidered as payment ? Why then should a party having a 

(a) Biibie t. Lumley^ e r. Dacresy 5 TauQt. 14X 
East. 469. Sir C. Brisbane 
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1817. higber species of security be in a worse situation tbanrhe 

^■^^^^^^^ would bave been in if be had taken a lower. 
HfrcHcocK 

GiDDiNos. Tbe payment of interest was a confirmation of tbe 
transaction. At all events ibere is ho pretence to say, 
that what has been already paid must be returned : to this 
extent the transaction must be considered as complete. 

Mr. Fonblanque in reply. — Although the bill im- 
putes the transaction to fraud, I am justified in taking 
the ground of mistake. The objection that tbe plain* 
tiff^, notwithstanding be knew of the recovery, persisted 
in his bargain, is absurd; it implies a state of mind 
which ought to subject him to protection under a com- 
mission of lunacy. But in point of fact this was not the 
case : the plaintiff upon being apprized of tbe objection 
made all the requisite enquiries, and at the time he ex- 
ecuted the deed, was under the impression that no reco- 
very had been suffered. The defendant himself bad stated 
his belief -to be, that none bad. 

The bond cannot be considered as payment; it is 
merely an extension of the time appointed for the per- 
formance of the contract. 

The payment of interest is no confirmation ; it w^s 
made under the idea that the bond was in force: the 
plaintiff is therefore entitled to a re«-payment. 

Lord Chief Baron. 

. There certainly is in this bill a charge of fraud, which 
has been established, namely, that tbe defendant agreed 
to sell to the plaintiff an estate in which he had no in- 
terest. This is fraud in a court of equity; though, per- 
haps, under tbe circumstances of this case^ it is not so in 
. a moral point of view. 
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It has been said that this is a contingency, and that iF 
a party having a property of which a certain event may 
defeat him, and being ignorant that snch event has taken 
place, sell his estate to another, who being aware of the 
contingency upon which it depends, agrees to take the 
. estate on those terms, the Court will not relieve from so 
improvident a bargain ; and certainly, where a party is 
determined to speculate and purchase an interest, which 
he is liware may be defeated on the happening of a con- 
tingency, which neither he nor the vendor is able to con- 
trol, it is a foolish contract, but not such as a court 
of equity will interfere to set aside (a) ; but then it must 
be clear that the contingency by which the estate may 
be defeated, has not taken place. 



1817. 



Hitchcock 

V. 
GlODINGS. 



Here is an estate which, if no recovery had been suf- 
fered, was a good one. Both parties being equally igno- 



(4t) If the object of the pur- 
chase be subject to a contin- 
gency which has not already 
taken place, bat which may 
take place, eyen before the 
agreement is mutually carried 
into eflfect, equity will enforce 
the (Performance, though such 
contingency should so happen. 
As where the agreement re- 
' spects an interest determinable 
on lives, and one or more, or 
even all the lires fall before 
the purchase-money is jpald, 
equity will, notwithstanding, 
decree payment of the pur- 
chase-meney. Cass v. Rudelcy 
9 Vem. 280. IVhite t. Nutij 
1 P. Wms. 61. Ex parte Afow- 
ningy 2P. Wms. 410. Mar- 



timer t. Capper ^ 1 Bro. C. C. 
1 56. Henley y. Acton^ 2 Bro. 
C. C. 17. Jackson y. Lever ^ 
. E. 1792 ; and the reason ap- 
pears to be, because the nature 
of the contract invoWing such 
contingency, the terms of it 
must be supposed to haye been 
governed or influenced by the 
uncertainty of the time when 
it might ' happen. 1 Fonbl. 
Treatise, c. 5. s. 8. p, 362. n. 
But then it must foe clear, that 
the contingency has not taken 
place before the contract was 
entered into ; for if it has, a 
court of equity will interfere 
to set it aside. Hitchcock y. 
Giddingsy supra. 
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1817. 



Hitchcock 

V. 
GlDDINGS. 



rant that a recovery bad been Buffered agree for the 
sale and purchase of the estate, and the purchaser is con- 
tent (o abide the risk of a recovery being subsequently 
suffered. He conceives, however, he is purchasing 
something; that he is purchasing a vested interest. ^He is 
not aware that such interest has already been defeated. 
The defendant thinks he has someinterest ; and the plain- 
tiff thinks he is purchasing that interest : but this is not 
suflRcient ; the party selling must be satisfied that he ac- 
tually has an estate to sell. Here he only thought he had 
it, when he had it not. lie ought to have known that he 
had it. 



The execu- 
tion of 8 
bond for se- 
curing the 
payment of 
the purchase- 
money is not 
a completion 
of the con- 
tract, and 
where fraud 
is made out 
the court will 
relieve 
against it. 



It has been argued that this bond must be considered 
as payment ; and it has been said that even in the case of 
solicitor's bills, where a bond has been given for the ba- 
lance, the courts will not unravel them ; but that is because 
it must be supposed that, before so solemn an instrument 
is entered; into, the parties have ascertained that the ac- 
counts are correct : but even in that case if the court can 
be satisfied that the bond has been unfairly obtained, it 
will relieve against it (a). 

In this case a fraud has been practised by defendant, 
I do not mean in a moral point of view, but such as a 
court of equity will relieve against. He has sold that 



(a) Equity will order, an at- 
torn^^'s. bill , to be taxed, 
though he has a.bpnd, or mort- 
gage, or judgment for the. a- 
]itount,and even after payn^cnt 
of iU JValmesle^ y. Booih^ 
3 Atk. 29. Drt^pers' Com- 
pony T. Davis^ 3 Atk. 2921. 
Newman v. Pa^Cy 4 Brq. CC. 
350. 2 Vez. Jan. 199. But it 



is not a matter of course, for 
aft/9r king acquiescence and a 
8C\Ctt|ity given, the court will 
not, interfece, unless upon a 
special case of fraed or grossly 
improper charges. Langstaffe 
T.JJiy/ar, 14Vez.262. Cooke 
V. SfiUree^ 1 Yez. aud Beam. 
126. Ptenderleaih v. Fraiery 
3 Vez. and Beam. 17 1. 
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which he had not, — ^and shall the plaintiff be compelled to 
pay for Ihat, which the defendant had npt to give ? 

With respect to the interest, that follows the bond. — 
[f application had been made for an injunction before 
payment, the court would have prevented it : it must be 
repaid. 

Widi respect to costs^ both parties have acted with an 
equal degree of folly ; and one ought not to be in a better 
situation than the other. Both parties must pay their 
own costs. . 



1817, 

Hitchcock 

V. 
GlDOINGS« 

Wliereabond 
is void, a re- 
payment of 
latereit which 
haf been paid 
on the fuppo- 
tilionof iU 
being Taiid. 
win be de- 
creed. 



Decree, Wednesday the 4th 
day of June, 1817.-*- It is or- 
dered, adjudged, and decreed, 
by the cbnrt, that the defendant 
do deliver np to the plaintiff the 
bond in the. pleadings of this 
cause, n)entioned, to be can-* 
celled. And it is farther or- 
dered by the court that it be, 
and it is hereby referred to 
the depaty to his Majesty *s re- 
membhincer of this court to 
take an account of what htis 
been i^id by the* plaintiff to 
theisaid defendant fontnterest, 
or otherwise, op accmint of 
the said bond. la the taking 
of which acoouat the said dcr 
puty remembrancer is to make 
to all parties all just/ allow- 
ances ; and all parties are to 



produce, &c.^ And it is far- 
ther ordered by the court 
that the said defendant do re* 
pay to the plaintiff what (if 
any thing) upon taking the 
said account, shall have been 
received by the said defendant 
for such interest, or otherwise, 
on account of the Raid bond, 
as aforesaid. And it it further 
ordered, thai the injunction 
heretofore granted in this 
cause, to restrain the said de- 
fendant from proceeding at 
law. against the said plaintiff 
uppn the md bond, be, and 
the same is hereby made per- 
petual ; W^A it is further or- 
dered tliat each party do bear 
and pay his apd their own 
costs of this suit. 
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1817. 

Jun» 5th. BENNETT, Clerk v. SKEFFINGTON. 

The mere fact npHIS was a bill for tithes, filed by the rector of the 

of payment ■ . 

from a period -■- parish of Skeffington, in the countj of Leicester. 

S?eTs^h^' '^^^ defendants by their answer set up a composition 

vi\\\ not be real, entered into before the 13th Eliz. between the then 

establUha^ rector and the owners of certain closes or parcels of 

composition land within the parish, called the ancient meadows^ (being 

deed or in- ^^^ lands in question) and all other competent and neces^ 

strument by garv parties^ by which composition an annual sum of 40/. 
which it wai ^^ . 1.1 * *u * u 4U 

made must ^as made payable to the rector by the owners or occu- 

be produced, pjgj^ ^f ^^ g^jj closes or parcels of land, by equal half 

dence given, yearly payments, 
to shew that 
it has ex- 
isted. In the year 1807 a bill was filed by the present rector 

against the occupiers of the same lands, for an account of 
tithes up to that time ; and the cause came on to be heard 
in December, 1810, when the defendants set up the un- 
interrupted payment of the sum in question as a modus y 
to rebut which, the plaintiff read as evidence the testi- 
mony of witnesses in a cause in this court, in the year 
1715, between the then rector and an occupier of some of 
the lands in question, which went to prove that 150 years 
before that time, upon an enclosure taking place of part 
of the lordship of Skeffington, an agreement was made 
between the then rector and the proprietors, that a com- 
position of 40/. should be paid in lieu of all tithes arising 
, from all the new enclosures. This evidence was held to 
be conclusive against the modus, since it shewed a com- 
mencement of the payment posterior to the time of legal 
memory (ja). 

(a) BenneU v. Neate, Wightw. 324. 
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'*The bill now before the court was for the tithes subse- 1817. 
quentlj accrued on the same lands, and the same annual 
payment was set up as a composition real. 

The defendant proved the regular payment of the 40/. 
per annum, and read the testimony of the witnesses in 
the cause in 1715, before alluded to^ but produced no 
other evidence to shew that any deed of composition or 
agreement in writing ever existed. 

Mr. Fonblanqucy Mr. Martin^ and Mr. Dowdeswell, 
tor the plaintiff, contended that they ought either to pro- 
dace the deed, or give some evidence to shew that such 
an instrument had existed, and that the payment of a 
' sum of money would not alone be sufficient to establish 
a composition real, and cited the former case of Bennett 
V. Neale (a). 

Mr. Daunceyy and Mr. Boteler^ for the defendants. — 
lo that case the question was not argued at all ; the sole 
question was, whether after having set up a modus, it 
was open to the defendants to take advantage of the evi- ' 
dence produced by the plaintiff to prove the existence of . 
a composition real. The evidence in the former case 
overthrew the modus, as it shewed a commencement of 
the payment, subsequent to the time when such a pay- 
ment could be considered as a modus. The evidepce 
now shews an agreement entered into for such payment 
anterior to the restraining statute of the 13th Eliz. and the 
question is, whether the court will decide that this ought 
to be set aside, or will let it go to a jury ? The evidence ' 
lAews an agreement, stated to have been made between 
tbe rector and parishioners, not exclusively, but with all 
other competent and necessary parties. It will be said 

{a) Ante. 



IS 
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1817. 




that 8uch an agreement was vaid^ unless the patron and 
^ordinary were. parties ; but after 500 years the court will- 
presume that it was made with the concurrence of all ne- 
cessary parties (a). If a written document be necessary 
to support the defendant's case, it must be admitted we 
have it not, .nor any copy of it, nor can we produce any 
witnesses, who ever saw it : but there are traces of the 
existence of such an instrument. . The evidence points' 
at a particular period. Most cases which have been de- 
cided have been those of mere naked payments : but here 
the evidence goes further, and points at a particular time^ 
it shews that an enclosure took place, and that at that 
time the>agreement which has been mentioned was en- 
tered into. 



Lonn Chief Babon. 

The casd is simply this : here is a demand for tithes ; 
the defendants say they are not liable, because there 
is a composition real affecting the lauds ' in question. 
This' is proved by shewing that at a given thne aii 
agreenent was .made <to put it in the strongest light,, 
weiwill say by all necessary parties,) but no evidence 
at all is given to prove that any written instrument 
ever existed*. In this state of the case, were I to de- 
cide, in favour of the defendants, I should be over- 
turning all the cases on the subject. There must be 
some evidence of a deed of composition in writing be- 
tween all necessary parties (b). There is no evidence 



(a) The consent of the er* 
diaary to a composition real 
may be presumed from length 
of time^' SaxcbridgeT..BrU'' 
ton^ 4 Gwill. 1397. 2 Anst. 
372. S. C. 



(b) Although it is not ne^ 
oessary to produce 4he deeil of 
composition.^ Chapman v. 
Montony ^ P. Wms. 573. Yet 
there must be evidence tend- 
ing to shew that such a deed 
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liere but proof of a payment for a long coarse of time, I817. 
and a date fixed for th6 commenceifient of tbat payment ^g^^^jf^"^ 



V. 



Account decreed, Smpfiwo- 



TOM* 



hfts been executed. Robinsonr. St. Edmunds y. Wright^ Com. 

Jpplebi/, 3 Gwill. 1 101. Smifh R. 645. Ekiny. Vigoiy 3 Atk. 

▼. GodiUtrd^ Exch. Mich. T. 298. Knight r. IMsey^ 2 Bos. 

1777. Jleaihcofe v. Main* VindFwL 306. Bennett y.S kef. 

Tearing^ 4 Gwill. 1345. Bnry fington, supra. 



WILLIAMS, Clerk, ij. PRICE and Others, Gray$ inn 

HaU, 

June 5. 

rirVIIS was a bill by the Vicar of the parish of Rotnseyy xie wordi 

JL in the county of Southampton^ against the occupiers ff******, cw- 

of certain lands within the parish, for an account of va- alterageinm 

rious descriptions of small tithes taken by them from the ^"ifi^'^H?^^ 

lands in their occupation, a vicar the 

tithe of pota" 
toes and tur^ 
The ^perception of mostof fhetitheable matters sought nips, or of smj 

was admitted by the answers ; but a claim to some of them ^ot known fo 

was set up by the impropriate rectors, who were there- ^««r'/»'w'at 

, . V . the time. But 

fore made parties to the suit, where there 

appears to 

The principiil question in the case was, whether the ^nefal^r 

plaintiff, as vicar, was entitled to the tithe of potatoes ccption of all 
*^ , ••.^11 »™all titheg , 

and turnips grown m Gelds. l)y the yicar, 

a subsequent 
" ., endowment 

In support of the vicar^s right, an old e^idowm^nt of will be pr&, 

the Bishop oi Winchester in the year 1322 wag read, by JJJ^^^^iSfe, 
which it was declared, " that the vicar, and his succef^sors of every de- 
for the time being, should receive the tithe of flax, hemp, ^VwWch"the 
apples, pigs, geese, cows, milk, cheese^ calves, pullen, rector will be 

> ^ these arlicles. 
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2^17. honey, pigeons, handicraft trades, gardens^ curtilages^- 
eggs, and also confessions, funerals, and legacies given : 
by the dead (except, &c.) ; and also all that portion of 
tithe hay, viz. &c. ; and also all offerings and oblations at 
the altar of St. Lawrence^ or any where else in the 'same 
church, howsoever or wheresoever arising, or by what- 
soever name they were called, which theretofore belonged 
tathe two prebendaries therein-mentioned^^&c." 

There were also read, on the part of the vicar, certain 
admissions which had been agreed upon by the parties, 
by which it appeared that for upwards of fifty years pay- 
ments had been made to the vicar in lieu of tithes of hop 
gardens in the parish, of from two to five acres in extent ; 
and ako that various payments had, for eight years pre- 
ceding) been made to the vicar in lieu of the tithe of po- 
tatoes grown in fields of several acres. 

Mr. Martiuy and Mr. Wrat/^ for thfer plaintiff. — The 
vfovA gardens in the endowment will carry all garden> 
stuff wherever grown ; that potatoes and turnips were ori- 
ginally cultivated in gardens, there can be little doubt, and . 
consequently, under the endowment of the tithe of gardens, 
the vicar must be considered as entitled to those articles, 
although grown in fields.. In all cases of small tithes^ na 
matter bow extensive the cultivation may be, they are 
still small tithes (a) Liord Hardwicke, on his attention 

(a) The true distinction be- common field. Smith t. Wtfotty 

tween great and small tithesdoes 2 Atk. 364. E converso, great 

not depend on the quantity or tithes do not lose their charac- * 

locality of the things titheable, ter in consequence of the li- 

but on their nature; so that mited extent of their cultiva- 

things properly coming under tiou; thus, wheat or corn sown 

the description of small tithes, in a garden or orchard does 

such as potatoes, &c. do not not lose its genuine and intrinsic 

change their nature by being quality, but continues a species 

sown in grtet quantities in a of great tithes. Mosely 900. 
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being called to this subject, said, it was the thing grown 1817. 
and not the quantity which made the distinction (a). The Williams 
word gardens must be liable to the same construction ; it v. 

can have no meaning, except as to the particular matters 
grown in gardens ; and under this endowment all matters 
grown there must be subject to pay tithes to the ricar, 
however extensive the cultivation may be. It is true, 
potatoes and turnips were not known at the time of the 
endowment; but there is no doubt that when they were 
known, they were first cultivated in gardens. 

But this is not all : the word curtilage is used, which 
is a word of more extensive comprehension, and means 
a portion of ground larger than a garden. In Cowell(b) 
Curtilagium is said to be derived from the French word 
cour^ a court, and to mean a piece of ground lying near 
a dwelling-house, where they grow hemp, beans, and 
suc^ like. There is also the word alleragiumy which will 
carry small tithes of every description. It originally 
meant those things which were offered at the altar, but 
has been held of sufficient extent to carry every species 
of small tithes (c). 

This construction of the endowment is also supported 
by the usage ; an usage of fifty years is evidence of one 
for an anterior period. It appears by the admissions, 
that the tithes of hops have been paid to the vicar for 
upwards of fifty years, and there is no doubt that hops, 
at the time of the endowment, were equally unknown 
with potatoes, and were originally the subject of garden 

(a) Smith v. Wyaity 2 Atk. and supported by usage, it 

354« will extend to small tithes, but 

(h) Cowell's Interpreter, not else. 2 Gwill. 629. Rey- 

tit. Curtilage. nolds v. Greene^ 4 Gwill. 1 573. 

(c) Where alteragium is 2 Bulstr. 27, S. C. 
xnentioned in old endowments, ^ 
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1817. cultivation; there is, besides, an admission of payments 
^'m^*^^*^^ on account of the tithe of potatoes for many years back. 

V. 

Pkice. Mr. Dauncejf/j and Mr. Newlandj for the defendant. — 

Thir is ^ot the case of a vicar jbunding his claim on 
usage, but on an endowment. > There is a differeuQe 
where a vicar produces an endowment, and where he 
founds his claim on evidence supposing an endowment; 
an endowment may certainly be<:orrected by subsequent 
usage; but where one is produced, much more evidence 
is required to give a vicar tithes not mentioned in it, than 
where his right to' all tithes rests only upon presumption. 
If a perception of tithes be founded in wrong, it will not 
give a title against a rector. There is no pretence to say 
tiiat the tithes of potatoes and turnips are included in this 
endowment. 

The words insisted on are gardens and curtilages/ but 
it cannot be contended, that these words give the tithes 
of every thing which may be cultivated in them. To 
argue that potatoes, which were subsequently introduced, 
/are liable to tithe under these words, because they were 
Originally cultivated in gardens, is absurd. 

The word gardens must be confined to local situation^ 
andean mean only the ancient gardens that were subsisting 
at the time. Lord Hardwickc^s dictum merely went to say, 
that the nature. of things could not be changed because 
of the extent of cultivation. The endowment mentions 
apples. If the construction contended for be correct, 
they need not have been mentioned, as there is no doubt 
they were originally cultivated in gardens. As to the 
. ^ wprd curtilage^ Cowell, it is said, states, that it is indica- 
tive of a court or place near the house, where hemp and 
Keansare grown; then it cannot mean fields where other 
things are cultivated. The allusion to th^ word altera'* 
gium shews a distrust in the consltruction contended for 
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^s to the other words. It has been said, this word will • 1817. 



include all small tithes; but it cannot include po^iutoe^, 
Mrben at the time the custom to which it refers was in v. 



existence, potatoes were unknown in this country. It is 
clear the words of the endowment do not give the tithe 
of the articles contended for, and there is no usage to 
raise a presumption of a subsequent endowment. In 
order to give any tithe to the vicar, it must be shewn to 
be completely out of the rector by a clear right, or by un- 
doubted usage founded on the acknowledgment of a right. 
In this case there is no perception against the rector, 
except as to potatoes and hops ; and the payment of these 
by the occupier can never prejudice the rector, unless it 
be shewn to have been done with his privity. The pro- 
bability is, the rector knew nothing about it. As to 
the tithe of hops, they were grown in places usually 
called hop-gardensj and therefore were liable to be paid 
under the endowment. With respect to the receipt of 
the tithe of potatoes, that can avail nothing, as it has 
only taken place since the plaintiff was vicars and there 
is no evidence of the paymebt of the tithes of turnips, 
or any other species of tithes, or of any payment in lieu 
of them. 

Mr. Martin^ in reply .-^This is not a question on the 
endowment alone, but on the endowment as coupled with 
the usage. Endowments may be either enlarged or nar- 
rowed by subsequent usage (a). Up to the statute of 
ERzaheth (6), they might be modified according to the 
convenience of the parties. 

(a) Where a vicar has used presumed, that the vicarage 

time out of mind, or for a long has, at some time or other, 

time, to take tithes or other been augmented therewith, 

profits, he will not be con- Twiss r. Brazen Nose College, 

eluded by their not being ex- 2 Gwill. 514. Hard. 328. S. Q. 

pressed in the endowment of (6) 13 Eliz. 
the vicarage; but it will be 
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1817. ^^ have here evidence of an uninterrupted usage tor 

V^^V^ii/ fifty years, and that is evidence of an anterior usage. 

Williams yf^ifi^ respect to the objection that the bops were grown 

Frice. in places usually called hop-gardens, that is absurd. Is 

this question . to depend upon whether J. S. calls the 

place, where he grows his hops, a hop»garden, or a hop* 

l^round ? 

It has been said, it does not appear that any tithe was 
paid of any other article ; but the defendant ought to 
have shewn, that other articles have been grown. It is - 
true, there is no evidence that potatoes were driginally 
grown in gardens^ but that is an historical fiM^t, and a 
judge must.be allowed to make use of his own historical 
knowledge. 

Lord Chief Baeon.* 

There must be a decree in this case for the plaintiff 
since the defendant admits some articles to have been 
taken by him, respecting which there is no diispute. It 
is difficult, however, to give the vicar the particular ar- 
ticles contended for without resorting to a subsequent 
endowment. The grant of the tithe of gardens, certainly, 
cannot carry all things which may have been originally 
cultivated in gardens. The same observation applies to 
alteragium and curiilage. But whatever my opinion may 
be with respect to this endowment, I think there is 
enough,, in the usage, to authorize the presumption of ki 
subsequent endowment of all small tithes, and this will 
carry articles of modern introduction (a). There seems 
to have been a general perception of every description 
of small tithes by the vicar. If on a jury I should 
have felt bound to decide in favour of the vicar, and 
in this situation I am equally obliged to decide upon the 

(a) Ace. YideOsnliffef Bart, also KetmkoH v. fVaiiOf^ ibid. 
V. Taiflor^ 2 Price, 329. Fide S90f m noCia. 
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evidence before me: my doubt was, whether an issue 
should not be granted to the rectors ; but I think I cannot 

WlLLIAXB 

grant it. v. 

PaicB. 

Mr. Daufiee^ and Mr. tfewland insisted on' the riglit 
of tbe rectors to an issue, and cited Gamons r! Bar" 
ndlrd(a). 

LoBD Chibp Baboit. 

In Gamons y. Barnard he was occupier as well as 
rector ; and a decree might therefore be made against 
him as occupier, which would have bound his rights as 
rector : but here I can make no decree at all against the 
impropriate rectors. The fact is, they ought not to 
have been parties, and the bill must be dismissed as 
against them. 

Mr. JVraff. — ^The occupiers were forced, by the claim 
of the rectors, to resist the demand ; and we therefore 
made them parties. 

liOED Chief BABoit. 

JLiet the bill be dismissed as against them without costs. 

(a) 4 Gwill. 1452. 
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9Fe$imiMUer Between WILLIAM HAMIL, DAVID ROBERTS, 
jwS1!wh. THOMAS BROWN, and WARREN JANE, 

Plaintiffs^ 

AND 

THOMAS STOKES, JOHN BISS, SAMUEL 
LON6MORE, BENJAMIN PRICE, THO- 
MAS ROSSITER, and WILLIAM BAKER, 

Defendants. 

•/. beins an -wrNJamtary 1808, Thomas Sioifs the defendant beingia 

Tiib upooiffi -^ considerable business as an attorney at (^epsioWy pre- 

to enter into vailed upon the plaintiff Hmnil to enter into co-partner- 

ViSihim&r sbip with him for the term of five yean, for which 174- 

S«*«™^ mii was to pay 1050/. 
five Tcnn« for «^'' 

vhicb he is to 

S^fol^ foL^"*^ As Ifamil had not at that time been admitted an at- 

tcen meoths tomev ; it was arranged that the partnership should com- 

X SMS out n m^n^ from the time of his admission) and that part only 

commission of the premium, vis. 500/., should be paid immediately, 

against B.^ >^nd that the other part should be secured by the bond 

Whicb puti an ^ Hamily and of some responsible person as his surety. 

end to tne 

partnership. Articles of co-partnership to this effect wens aooordingly 

^th^^tf ^*^^*^ **y **^ Parties, upon which occasioo Hmmil paid 

A. and he is down the 500/., and he and the plaintiff Itobcrts^ whom 

pai^iurtof tW ^ ^^ preTailed upon to betbme his stirety, executed a 

prauium bond for securing to Siatcs the remaining 5501. to be 

lendThcenad- V^^ ^J yearly instalments of 100/. each^ with iateiest. 
iranced«andto 

hoDd«iTenhy The articles were dated the S6thof Jmnary IS08; 
f ^tL'!^^ and on the 4th day of May foUowing JTmtf wasad- 
-^-^ Vyc). mitted an attorney in the Courts at Westminster^ firom 

(a) Tide Ntmim t. JUam, 1 Yen. 46a 
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which time the partnership between him and Stokes com- 1817. 
menced* v^'v^^ 

Hamil 

The first instalment of the 550/. secured by the bond, StoEct. 
together with the interest, was paid when due ; but on 
the S4th of June 1809, being about fourteen months 
from the commencement of the partnership, a'commission 
of bankrupt was issued against Hamil at the instance of 
Stokes who was the petitioning creditor, under which 
Hamil was declared a bankrupt ; and the plaintiffs Tho- 
was Brown, and JVarren Jane^ were chosen assignees 
of his estate and effects. 

The partnership between Hamil and Stokes being 
thus dissolved at the instance of Stokes, the assignees of 
Hamil insisted that as the consideration for which the 
1050/. was to be paid to Stokes had failed, and that 
hy the act of Stokes in suing out the commission, he had 
no right either to enforce the bond, or to retain the 500/., 
and 100/. and interest already paid. They therefore, to- 
gether with Roberts the surety, filed a bill against StokeSy 
and Biss and Zdongmore, who were his affiignees under 
a commission of bankrupt which had been issued against 
him, and also against Benjamin Price, to whom the bond 
had been assigned, as a collateral security for some money 
due to him firom Stokes / praying that the bond might be 
delivered up to be cancelled, and that they the assignees 
might be admitted to prove as creditors, under the com- 
mission against Stokes for the amount of the 500/. and 
100/. and the interest already paid by Hamil. , 

An action had been commenced against Hamil by 
JPrice in Stokes^s name to recover payment of the second 
instalment due on the bond, and which the bill also sought 
to restrain by injunction, for which purpose HamiP^ name 
was used las a co-plaintiff. 

The facts were all admitted by the answers as stated. 
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J8I7^ ^ After the original bill was filed, the defendants Biss andt 
Longmore were removed from their situation of assig- ' 
nees, under Stokes's commission ; and the defendants 
Rossiter and Baker were chosen in their stead, and were 
brought before the Court by a supplemental bill. 

Mr. Dauncet/ and Mr. TFyatt for the plaintifis. The 
question in this case is, whether Stokes, who has made 
Hamil a bankrupt, or Price, his assignee, can compel 
the payment of the remainder of the money secured by 
the bond, and also retain that which has been already 
paid? • 

Where the object of a bond has failed, the liability on 
that bond has ceased. Here the partnership which was 
the object of the bond was determined by the bankruptcy; 
and that having been effected by the interference of 
Stokes, the contract is at an end. 

It is the constant habit in cases of apprenticeship, 
where the master is the person who breaks the con* 
tract, that the whole or part of the premium is returned. 
This is , the case in the chamberlain's office ; and the 
principle . of it is, that where a person by his own act 
puts an end to a contract, it is not ikir he should be 
allowed to insist upon the benefit of it. Had this re- 
mained a question between Jffamil and Stokes, diere 
could not- have been a doubt respecting it. Then can 
the defendant Priee he in a better situation? A bond 
being a chose in action is not assignable at law: if any ac- 
tion is brought upon it, it must be brought in the name of 
the obligee; and if there be any equity against the obli- 
gee, there is the same against the assignee; notice makes 
no difierence. 

JIfr. Martin, and Mr. TresUrte, for tiie defendants 
Stokesy Biss, and Longmore ,' Mr.Beames, for the de- 

1 
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fendants Rossiter and Baker; and Mr. Joseph Martirty 1617 
for the defimdant Price. 

The dissolution of the partnership was occasioned bj 
the conduct of Hamil himself in committing an act of 
bankruptcy, and not by Stokes in suing out the commis- 
sion. 

In order to establish the plaintiflTs case, it ought to 
haTe been shewn that Stokes had some power to restrain 
JffamU from committing an act which would dissolve the 
contract, or that some fraud was resorted to on the part 
of Stokes to procure the commission. This is not like the 
case of an apprentice: in order to assimilate it to that, it 
ought to have been shewn that Stokes broke the contract. 
But here the act done was Hamtrs; Stokes only took 
that advantage which he was authorissed to take to save 
himself. It is like the case of two men attempting to 
save themselves from a shipwreck by means of one plank 
which is not large enough to preserve bodi; one haaa 
right to push the other off to save himself. Here the 
credit of Stokes, depended on Hamil; and if /faiTif'/ had 
sank whilst the partnership existed, Stokes must also have 
perished. Stokes therefore bad a right to posh Hamil 
off for his own preservation. 

Suppose it had been notorious that Hamil had com- 
mitted an act of bankruptcy, — would any body say Stokes 
would have been justified in continuing the partnership? 
Can the circumstance of its not being notorious but in 
the knowledge of Stokes alone, make the difference con- 
tended for ? Suppose he had committed a felony, and 
Stokes had prosecuted him,-^-could it be said that Stokes > 
had put an end to the contract ? 

The only case on the subject of master and appren- 
tice; hihBiofHaU^.fFebbiayy andthatisinftvourof the 
(a)2Bro.C. C.78. 
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1817. principle now contended for. There the Master of tb^ 
■^^^^^^^ Rolls said,' if the determination of the apprenticeship 
t7. had been in consequence of the misconduct of the ap« 

Stoee». prentice, it would have been a forfeiture of the premium. 
In this case, the determination of the contract was occa- 
sioned by the conduct of Hamil in committing an act of 
bankruptcy. There is another difficulty : the plaintifis 
cannot be entitled to the whole money, because they have 
had the benefit of the partnership for fourteen months. 
Suppose the commission had been sued out a year only 
before the end of the term,— could it have been si^id, the 
whole money is to be returned, and the defendant allowed 
to retain whatever profits he may have made during the 
period in which the partnership continued to exist? 
There must be some apportionment ; — and how is that to 
; be made ? 

At all events the assignees are entitled to set off the 
amount of the debt upon which the commission was sued 
out against what they have to repay, and also to some 
allowance for the fourteen months during which the 
partnership lasted: 

Lord Chief Baron. 

If this had been a case merely between the plaintifiv 
and StoKeSy no man could have entertained a doubt re- 
specting it. Here is a man who, being an attorney, prevails 
upon another who is not an attorney to enter into an 
agreement that, wheu he is, he shall become a partner 
with him for five years ; and for this he is to pay one 
thousand guineas. At the end of the thirteen months 
the partnership is determined, and the whole benefit of 
it lost to the plaintiff, and that by the act of Stokes, in 
suing out a commission of bankrupt against him. When 
Stokes admits that he procured a commission against 
Hamily he admits that which no man of moral feeling 

2 
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can hear without indignation. Coarts of Equity would 
be a nuisance instead of a benefit, if they did not relieve 

a plaintiff from an engagement which the conduct of the 

defendant had determined- 

The assignees are right in endeavouring, to procure 
If hat they can for the benefit of the estate : but they and 
Mr. Price are subject to the same equity as Stokes was 
liable to, and must therefore stand in the same situation. 
The injunction must be continued, and the bond de- 
livered up to be cancelled. Refer it to the deputy re- 
membrancer to inquire what ought to be paid to the as- 
signees of Hamilj in respect of the 600/. and interest ad- 
vanced by Hamil to Stokes. The assignees of Stokes 
must have the benefit of the debt, upon which he sued 
out the commission against Hamly and also an allowance 
for the time during which the partnership continued; 
an enquiry should therefore be directed as to. these 
points. 

The costs must be in favour of the plaintiffs, except as 
to those of Longmore and Eissj Slokes^n first assignees, 
who must have the costs from the time of their removal 
to the hearing. 



I8I7. 




Tuesday^ the 10th day of 
June 1817. » 

It 18 ordered, adjudged, and 
decreed by the Coart, that 
the defendant Benjamin Price 
do deliTer up to the said plain- 
tiffs to be cancelled the said 
flood bearin^ate the twenty- 
sixtJv day of Januartf^ one 
tfaonsand eight hundred and 
eighty from* plaintiffs William 
ffatnii and DoviJ Roberts to 



the defendant Thomas Stokes 
for securing the sum of five 
hundred and fifty pounds and 
interest, and assigned by the 
said defendant Thomas Stokes 
to the said Benjamin Priee, 
as in the pleadings of this 
cause mentioned. And it is 
further ordered that the in* 
junction heretofore granted in 
this cause for staying the said 
defendants TTiomas Stokes and 
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Benjamin Price from proceed* 
in^ at law against the said 
plaintiffs touching the said 
bond be, and the same is here- 
by continued till the further 
order of the Court to the con- 
trary. And it is fu rther ordered 
and decreed by the Court 
that it be, and it is hereby 
referred to Atel Moysey^ Esq. 
the deputy to his Majesty's 
Remembrancer of this Court, 
to enquire and ascertain and 
state to the Court, how much 
of the sum of six hundred 
pounds paid by the said plain- 
tiff WiUiam Hamil to the said 
defendant TTtomas Stokesy as 
part of the premium or consi- 
deration for the said co-part* 
nership between them in the 
pleadings mentioned, ought to 
be retained by the said defend- 
ant Thomas Stokes^ in respect 
of the time that the said co- 
partnership subsisted; and let 
the iBum of one hundred and 
eighty eight pounds six shil- 
lings and seven pence in the 
pleading mentioned, be added 
to what the said master shall 
findoughtto be retained. And 
if the amount thereof shall not 
equal the said sum of six 
hundred pounds, then let the 
said plaintiffs Thomas Brown 
and Warren Jam prore the 



, remainder under the commis- 
sian against the said defendant 
Thomas Siokes : but if the 
amount thereof shall exceed the 
sum of six hundred pounds, 
then let the difference be 
proved by ihe said defendants 
Rossiier and Baker against the 
estate of the said plaintiff 
WaUam HamU. And it ia 
hereby also referred to the 
said deputy remembrancer 
to tax the said plaintiffs their 
costs of this suit, and also the 
cost of defendants John Bis 
and Samuel Longmore from the 
time of their removal from be- 
ing assignees of the estate and 
effects of the said defendant 
Thomas Stokes up to the hear- 
ing of this cause. And it is 
further ordered that such costs 
of the said defendants JbAis 
Biss and Samuel Longmore^ 
when so taxed, be paid to them 
by the said plaintiffs. And it 
is further ordered and decreed 
by the Court that the said 
plaintiffs do stand as creditors 
on the estate of the defendant 
Thomas Siokesy for the costs 
of the said pUdntiffs so directed 
to be taxed as aforesaid, and 
for the costs of the defendants 
John Biss and Samuel Long^ 
more so directed to be paid 
by the said plaintiffs to the 
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iaid ctoftDdant m aforesaid; jamin PrtoCf Thomoi Rossi' 

mad the Court does not tbiok ier^ and William Baherf in 

proper to give aoj costs to do- respect to their defence of 

fendants Thomas Stokes, Ben^ this snit 



GILLEBRAND v. SCOTSON. 

fTUIE plaintiff in this ca^e was entitled to the tithes Although it is 

J- ofthepari8hofCAor%,in the county of Z^nca^fcr, f^^^^^^^T 

ander a lease from the rector ; and filed this bill against to set out the 

the defendant, as occupier of a certain farm within the b^^n^f 

pariA, called Astley Hall ferm, for an account and pay- lands claimed 

ment of the tiAe9 taken by him in the year 1810. ed by reason 

of a modus. 

The defendant by his answer insisted that the plaintiff be described 

was not entitled to the tithes of any of the titheable mat- J^^^ J^.^ 

ters whidi grew upon his said jRurm, or to any composition it may appear 

in lieu thereof, save the modus thereinafter mentioned; {Hiat^^laaS 

because the said farm was parcel of the demesne lands of are ia request 

a certain mansion bouse called Astley Hall, situate in the exemption is 

parish of Charley ; and which demesne lands were usually ^*™^' f"^ 

GsJled Astley Hall demesne, and comprised altogether in question is 

abont 819 acres, 9 roods, and 36 perches, statute measure ; P*'* ^* ^ 
' ' » . ' ' er portion, 

and that from time whereof memory of man was not to coyered by a 
the contrary, a certain modus of 40y. per annum had been |^gf™i™,IJl| 
-and then was payable ,to the rector of Croston, (of which J"®*^!®"**** 
paririi of CrosUm the parish of Chorley formed part, until the particular 
divided by an act of parliament mentioned in the bill,) by ^h'L^"/^ 
the proprietor of the said mansion house and demesne land over 
lands, for and in lieu, and in full satis&ction and discharge, modus^- 
of the tithes yearly arising thereupon, and had and taken tends must be 
from the whole of such demesne lands. 

The case was first argued upon the qnestion, Whether 
the modus was properly laid in the answer? 



GiLLBBRAND 

V, 
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1817^ ' Mr. Martin and Mr. Boupell for the plaintiff, ol^ected^ 
tbat the lands covered by the modus were not described 
with sufficient certainty, being merely described as lands 
ScoTtair belonging to a mansion house, without any metes and 
bounds being set out, which they contended ought to have 
been done on the authority of Croft v. Ayer{a). 

Another objection was, that it was laid to be payable 
by the proprietor, whereas it ought to have been payable 
by the occupier. ^ 

Mr. Dauncey and Mr. Blake for the defendant— The 
description in the answer is sufficient ; where a general 
name is given, that i^ a sufficient description : boundaries 
and buttals are only necessary to make that known which 
is not known before. The case of ancient orchards, which 
is in point, establishes the doctrine that, if a thing be given 
by a well-known name, that is sufficient : in this case they 
are described as demesne lands, which is a sufficient de- 
scription. 

It is not necessary to set out a modus so strictly in an 
answer, as in a bill. I n the case of Mallock v. Browse (6), 
the court helped the imperfect manner in which the modus 
was set out in the answer. The difficulty in Croft v. 
Ayer arose from there being three moduses. In Fysc 
▼. Dtintxe(c% it was treated on both sides as clear, that if 
the number of acres had been set out, the modus would 
have been well laid ; the land there was merely called an 
estate. The case of Ord v. Clarke (rf), is exactly similar to 
this : there the modus was claimed in respect of divers 
parcels of laijd, containing about 61 acres, parcel of an 
ancient estate called R. estate consisting of 1500 acres co-. 

(a) 4 Gwill. 1325. (c) 3 Gwili. 1124. 

(b) 3 Gwill. 905.. Amb. (d) 4 Gwill. 1437. 
423. S.C. 



CASES IN THE EXCHEQUER. 99 

Tered by the modus ; and the court thought the description 1817. 
suflfeiently certain. v-^^V^^i/ 

6lLLBBEAin> 
V, 

With respect to the other objectioUi viz. that the modus Scomo*. 
ie payable by the owner, and not by the occupier, the same 
4x>int was raised in Ord v. Clarke (a), and overruled. It is 
more advantageous to the parson to have the proprietor 
of the estate to look to for payment, as he is generally a 
more substantial man than the occupier. 

Mr. Martin, in reply. — ^The word demesne is not a ge- 
neral name ; it is only applicable to lands belonging to the 
crown or to a manor, and cannot be referable to those of 
a mansion. The demesne lands of the crown were those 
which were held by the crown in its own occupation, and 
nvere therefore frequently exempted from tithes ; but if 
alienated, the exemption went. The appellation of de« 
mesne lands, as applied to a manor, means all the soil in 
the lord's occupation ; but for a person, not claiming to 
be lord of a manor, to call lands in his occupation de- 
mesne lands, is a case of the first instance. To have ten- 
dered the description here complete, it should have been 
said that Astley Hall was a house belonging to a manor, 
and that the demesne lands of that manor were covered 
by a modus. We could then have understood why an agree- 
ment should be made with the lord of a manor for a mo- 
^us payable by him, because he is supposed to be always 
in occupation ; to speak of demesne lands is too vague, 
unless applied to lands belonging to the lord of a manor. 

' liORD Chief Baron. 

I wish to hear the evidence : the defendant says he is 
not liable because of a modus, but cannot apply that modus 
to his particular farm, it being only part of a larger ferm, 
to which his modus is applicable. 

(a) Ante. 
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18)7. The defendant's description of his own farm is sufficient f 

but with respect to the larger ferm, hiy impression cer* 
tainly is, that it is not sufficiently described. 



GlLLBBKAIfD 



Evidence was then read on the part of the defendants, 
to prove the payment of the modus in question, for up* 
wards of 150 years ; and that no tithes had ever been ren- 
dered on account of any part of Astley hall &rm, except 
an allotment of common, called Heald meadow, which 
had been added to the &rm about 40 years before, and 
virhich Was generally supposed to be tithable. 

Lord Chief Baron. 

June 28. -^^ ^ Understand this case, there is evidence aufficient 

to prove the payment of the modus; but there isxa diffi* 
culty as to the manner in which the modus is pleaded, it 
being laid at 40^. a year, payable for the demesne lands 
of a certain house, of which the fiirm in question is part. 

It appears to me that a modus being stated to be appli- 
cable to a general estate, and not to the particular fiurm ia 
question, there ought to be some description of the estate 
to which it applies : if it had applied to the farm only^ 
the description here would have been sufficient; but it i^ 
Q^id to apply to the whole of Astley Hall demesne, without 
any metes and bounds being mentioned to shew what that 
demesne is. 

Although it is not necessary in an answer to set out 
the metes and bounds of lands claimed to be exempted by 
reason of a modus (a), yet it is necessary to give such a 

. (a) The indalgence of courts of appear that the defendant has 

aquity to the manner of stating a good defence, and what the 

a modus in an answer is car* nature of it is. Vide Jikiftu 

ried to a great extent, all that v. Ld., fVahughb^f de Broke^ 

they feqairebring,that it should 4 6will. 1413. Baker v. AU 
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description as imy sbew what tke particular lands are in 
respect of which the exemption is claimed. 



1817. 



hiUj 4 Gwill. 1433. 2 Aost. 
491. In the latter of which 
cases the defeadant insisted 
on a modoSf withont averring 
it to be immemorial, acknow- 
ledging he did not know how 
long it had existed, and omit- 
ting to state at what time it 
bad been payable ; and jet the 
Court held the answer to be 
aafficient: and so where a mo^ 
das is set up in lien of the 
tithe of gardois or orchards, 
it will be good, although the 
word ancUni be not used. 
lU^nM T. WUksy 2 Wood 
144. Jloe T. The Bishop of 
ExetcTy Banbury 57. Black- 
burn y. JEgvofi, 17 Ves. 477. 
Preooa Y.BenneUy % Price 272. 
Neither is it necessary, in stat- 
ing a modus of a certain sum per 
acre for any particular matter, 
to say, and so in proportum 
for a greater or less quaniity. 
And though a defendant state 
tiiat there are some lands In 
the parish upon which the 
modus does not attach, and 
do> not particularly set forth 
what those lands are, it will be 
•aftciently well laid. GUI r. 
Hawrex^ 3 Gwill. 861. In 
ifallock T. Browse, supra, it 
was hrtd, that if it appear that 
^ pecuniary payment Is made 



for any species of tithe, al- 
though no particular tithe be 
specified, the court will help 
the Imperfection in the manner 
of setting out the modus, and 
put a construction on the words; 
but then it must appear from 
the rest of the answer, to 
what species of tithe it refers. 
Bourke ▼. IsaaCj 2 Price 301. 
For the same reasons super- 
fluous words used In an an- 
swer, stating a modus which 
would make it indefinite, have 
been expunged. ElUs r • Saadj 
4 Gwill. 1326. Anstr. 332. 
Vide also the case of Wood r. 
Harrison, Amb. 563. where a 
modus was laid for doTor in- 
stead of hay, and yet was held 
sufficient; and the case of C%cp- 
man iJSmiihj there cited, where 
an issue was directed, although 
an article was excepted out of 
the modns, which was not a 
species of the genus covered by 
the modus. Vide also the case 
of Ord ▼. Clarke, supra. 

But notwithstanding the 
latitude thus allowed by the 
courts. It must be obserTed 
that, even in an answer, some 
degree of Certainty is neces- 
sary, in order that the rec- 
tor may be apprized of the 
aature of the case he Is to 
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^'^*'^^ modus payable in respect of 

. GiLLBBRAVD 

^ ^' meet. Thus it must be stated 

ScoTsonr. , , ^ . . ^ .-, 

by whom a modus is to be paid, 

in order to shew against whom 

the parson *haf a remedy for 

such a customary payment. 

Cart y. BM^ 1 Vez. 3. A de- 

fendantmust also shew to whom 

it is to be paid. Coggon ▼• 

LordLonsdalej 4Gwill. 1404. 

; and for what tithes it is pay- 
able, Nash T. Thornj 4 Gwill. 
1324. Bourke t. /#aae,dPrice 
301 • It was forinerly held neces- 
sary ,that the precise time of pay- 
ment should^be shewn, but that 
has since been departed from ; 
but if the answer merely state 
that it is to be paid yearly : it 
will be too uncertain, Cart t. 
Bo//, ante. What the particular 
lands coTCred by the modus are, 
mustalsoappearfrom theanswer 
with sufficient certainty. Croji 
T. jiyeTj supra ; and where the 
lands in question are part of a 
larger portion coTered by a ge- 
neral modus, it is not sufficient 

-'to describe the particular part, 
but the whole of the land over 
which the modus extends must 
be pointed out, Gillebrand t. 
Scotson, (in the text). What 
the degree of certainty requi- 
site is, may in a great measure . 
be collected from what was said 
by the late liord Chief Baron 



sufficient, because it shews a 
part of what does not suffi- 

Macdonaldy in giving the judg- 
ment of the Court of Exche- 
quer, in a case something simi- 
lar to the one in the text, where 
he says, ^' the defendant is not 
to lie by in his answer, and 
gire a blind description which' 
the plaintiff cannot meet ; there 
must be such a reasonable pre'^ 
dsion in the desertion, as 
ZDouid enable a sheriff to give 
possession of the closes. Hie 
issue if in general in the words 
of the ansvoer^ Woody, Wray^ 
4 Gwill. 1457. 3 Anst. 838. S. 
C. In the case of Croft r, 
Afferj aboTO-mentioned, the 
court appears to have been in- 
fluenced in its decision against 
the moduses, from the difficulty 
of directing issues upon them. 
- A much greater degree of 
precision is however necessary, 
in stating a modus in a bill 
filed for the purpose of estab« 
lishing it, than in an answer, 
where it is merely set up as a 
defence ; and the court of Ex- 
chequer haTO carried this dis* 
tinction so far, as to say, that 
though it was impossible to 
establish a modus, as laid in a 
cross bill, in consequence of 
the want of sufficient accuracy 
in describing the farms alleged 
to bOH^OTered by it ; yet it was 
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ciently appear. It it foolish in the parties not to come to I8I7. 
some compromise ; becausie, upon any other application bj ^^"^^v-'^V*/ 
bill, an answer might be more perfectly drawn. <3illebran0 

Scoti<nr. 



a Tery different consideration 
whether the modus^as laid in the 
answer to the original bill, from 
which the statement in the 
cross hill was copied, might not 
afford such a defence as would 
preTent the plaintiff having a der 
cree for account, Scoii r. All* 
good^ 46wilL 1369. AtkyriM 
T. Ld. WUloughby de Broke^ 
snpra. The reason of this dis- 
tinction appears to be because, 
whiire a landholder endearours 
to establish a modus, he is 
bound to hnow what his claim 
is before he brings it into 
court, and is therefore tied 
down to an accurate statement 
of it: but in an answer, the 
tenant is bound within a li- 
mited time to shew whether he 
has any defence to make or 
. not ; and if he give such a 
statement as will inform the 
plaintiff of the general nature 
of the ca^ to be brought 
against htm, it will be suffi- 
cient, Baker t. Athillj supra. 
But even in a bill, it is not 
necessary to be scrupulofisly 
etiict in sUiH&ag a mbdas ; all 
that IB recpiired being a sufi« . 
dent degree ef accuracy to 
(pnaUe the rector to know 



what the particular lands are 
in respect of which the exemp* 
tion is claimed. Thus, although 
it is in general necessary to 
state in a bill the quantity and 
boundaries of lands, covered 
by the modus, as in the case of 
an ancient farm, Scoii v. jiff. 
goodj supra ; yet where there 
is such a description as will 
enable the party to ascertain 
what is intended by it, upon 
mere inspection, itwilibesaffi- 
cient, as in the case of ancient 
orchards^ ibid.; or of ancient 
parksj 1 Ro. Abr. 66S. And 
indeed it seems, that no precise 
form of words is necessary, if 
themeaning.be clear without 
it. Thus where a farm was, 
set out with all its parcels, the 
number of acres, and the abut- 
tals of each close, and it was 
averred that the modus had 
been immemorially paid for 
that farm, the Court overrulej'' 
the Ql^ectton that the farm 
was not alleged to be an an« 
cient farm, and to have con» 
sisted immemorially of the 
same parcels, on the groiifkl 
tiiat (be andqv^ of the furti 
was neoeiMdly imf^ied by the 
allegMieD, that the «iodas h^ 
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GlLLSBRAirP 

V. 

SCOTSON. 



As the case at present stands I must decree an account, 
but without costs. 



been immcmorialljr paid . for 
that farm, Lord Siawell t. 
Atkins; 4 Gwill. 1 434. And 
in Richards Y. Eioansy 2 Gwill. 
802. 1 Vex. 30. S. C. it was 
held that, in laying a modus^ 
it is not necessarjr to make use 
of that express term, the ma- 
terial words being, so much 
money paid in lieu and satiS' 
faction of tithes. It is now 
likenrise esteemed sui&cient, if 
the time of payment be laid to 



he on or about a , particular 
day, ibid; although it was 
formerly deemed necessary to 
la^ and prove a particular day 
of payment, Tide Goddard t. 
Keble, 2 Gwill. 631. and the 
cases there cited ; and the court 
will establish a modus, even 
though prpTed to be payable 
on a day different from that 
alleged in the bill, Anderton 
T. Daviepj 4 Gwill. 1260. 



June IS, 23. 

Book of en- 
dowment of 
Hugo fFeUs, 
Bishop of £m* 
coin, received 
as evidence. 



LEONARD V. FRANKLYN. 

TaiS was a bill for tithes by the Vicar of Newbotth 
cum Charlton in the county of Northampton. 

To prove the endowment of the vicarage the plaintiff's 
counsel offered in evidisnce an ancient book of endow- 
ments of Hugo Wells J Bishop of Lincoln, from the registry 
of the diocese of Lincoln^ 

Mr. TempUj^fov the defendant, objected to its being re- 
ceived as evidence on the ground of its having no marks 
or insignia of its being an official document, but pur- 
porting to be a collection made from other- sources by a 
private compiler. 
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' *The LfORD Chief Baron, 

. At first, refused to receive the book ; but on a sub* LeowARD 

sequent day it was admitted on the authority of s^ve- FaANKi.Tir. 

ral decrees of this Court (a) produced by the plaintiff's June 9S. 
counsel, in which it appeared to have been received* 

(a) Hahe ▼. Egerion, 25 Jaa^ Jan . 1810. Hebden r. 
1909. Hansard t. Sims^ 35 Freeman, 1810. 



RUMNEY V. BEALE— RUMNEY v. MORGAN 

and Others. MtehMOmmi 

Term, 1817. 

T[1IS wasabill for tithes by the rector of the parish of Modut of a 
Swindon/m the county of Gloucester, Several moduses ^^^ilch^^ 
were set up by the answer ; but the onfy one respecting cmm mmmer- 
which any question arose was laid in the following man- ^thin a pa- 

ner:-r-viz. *^For milch cows summered on lands within ri«h iiiallow- 
.... . ». ^ ... . » ««t bccaiMe of 

the satd parish^ a penny a cow tn Iteu of mtlk payable at tha uncertain- 
Michaelmas or thereabouts in each year.'' ^^^J^^^ 

The defendants' counsel, in support of the modus, read 
two ancient terriers, which mentioned a payment of one 
penny per cow for milch cows during summer, and also 
the evidence of a witness which proved the payment to 
the rector of one penny for every cow depastured on his 
fiairm, which payment was usually made at Michaelmas. 

Mr. Dauncey and Mr. Wilbraham for the plaintiff. 

. Mr. iHar^tn and Mr. SAodo^// for the defendants. 

liORD Chief Barox* 

This modus could not be sustained as laid, even if the 
tf yidenee applied to it It is laid thus : ^< for every milch 



i8ir. 
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cow summered on lands within tlie parish one pennjs 
cow/' which means, if a cow be summered you are to pay 
a penny, which is to exempt you for all the year round ; 
if not summered, you are to pay the tithes. 

As the modus is laid, the word summered is material ; 
for, if a cow be not summered, the modus does not applj 
to it. What summering is does not appear ; it may ap- 
ply to some particular custom of the county. Does it 
mean tithe during the summer, or for the whole year ? 
I do not understand what it means ; and unless I under- 
stand it, I cannot send it to a Jury. 



The reading 
ofadtaiiiMens 
fronwuMLiMwer 
inatithecauie 
to prove occii- 
patHMi coafiH- 
ed to that part 
wliick related 
t»Uodsia 
deibadBiita' 
occupatkm at 
the time of 
filing the bill, 
and plaintiff's 
Botallowed to 
read that part 
vhich related 
to lands of 
which the de- 
fendant be- 
came subse- 
c|uent]y 
possessed. 



In this case another question arose on the following point: 

The original bill wad filed in Hilary Term 1811 ; but 
the defendajit Beale died before he put in his answer, in 
consequence of which a bill of revivor and supplement 
was filed against his representatives, which prayed that 
they might answer the original bill. In so doing the de- 
fendants admitted the occupation by Beale of lands with* 
in the parish from the year 1807, from which time the 
account was prayed, to the time of his death; they alsa 
admitted that at Z/ac/^ day 1811, since the filing of the 
bill, he entered into the occupation of certain other lands, 
in which he also continued until he died. 

At the hearing of the cause the plaintiff's counsel oflered 
to read the whole of this admissioa from the answer : but 

Mr. M^Hn and Mr. Shaimtty Ibr the defendants, ob- 
jected that the plaintiff was entitled to read out of the 
answer that part only which related to the land occupied 
by defendant Beale prior to the filing of the bill, and 
which he contioued to occupy to the time of his death; 
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and that the part which related to the land taken and 1^^^. 
occupied since the filing of the bill ought not to be read 
aa evidence. . 



The Lord Chief Baron 

Allowed the objection, and directed the reading of the 
answer to be confined to that part which related to the 
land, admitted to be in the defendants' occupation at the 
lime of filing the bill. 



Euiiaatr 



'^S'-^ 



MINOR CANONS of St. PAUL'S v. CRICKETT i^^r. s, n. 
and Others. 

THIS was a suit by the plaintiffs as the parsons and ^^yf^^^l 
proprietors of the parish church of St. Gregory in 12- the pay- 
the city of London^ and their lessees, to establish their fine, praii£d 
right to tithes at the rate of 2s. 9d. in the pound under jJ^o^dSln^ 
the stat. 87 JTeii. VIIL e. 12. in respect of a certain house tionof theac- 
within tte parish, in the occupation of a person of the ^^™ Q^t 
name of John Cricketiy whose executors the defendants fraudulent or 
wejne. The point in difference was, whether the 2r. 9(/. ^^^ ^^ 
in the pound was to be paid on the ancient reserved statute; -and 

rent, or on the improyed value of the premises^ thepoundwill 

be decreed 

The house in question was held by testator Crickett ^^^ 

from the year 1790, down to the year 1801, (when 

he purchased the freehold,) under a lease granted to ^ 

him by the dean and chapter of the cathedral church 

of St. PauVs in the city of London^ in consideration of 

his surrendering a former lease, and of a fine of SO/, un* 

der the yearly ren^t of 1/. 2#. fid. instead of a capon which 

the defendants in their answer atated they believed waa 



» 
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the' only rent which Cricketi ever paid for the pretniies^ 
The defendants further stated their belief to be, that the 
fine of 80/. was the only other consideration paid to the 
dean and chapter for the premises, whilst he was their 
lessee, and that they had never heard that any other 
yearly rent was ever paid for that house, or for any other 
bouse or edifice which had at any time before been 
erected or stood on the site thereof. The defendants 
admitted the annual value of the house to be between 
SOL and 40/., and that variations had taken place in the 
amount of the fine. 



A suit had, in the year 1795, been instituted in the 
Court of Chancery, by the present plaintiffs, against 
Crickettj for a similar purpose to the present (a), and on 
that occasion the bill was dismissed as against Cricketi^ 
with costs on his paying to the plaintiffs the 2s. 9d. in the 
pound on the reserved rent ; the Court being of opi- 
nion that, as no fraud or covin was proved, he was only . 
liable to that extent (b). After that decree, viz. in 1801, 
Crtc^e^^ purchased the freehold of the premises in ques* 
tion, and did not afterwards pay the reserved rent, or any 
other, to the dean and chapter. No further material al-* 
feration had taken place in the circumstances. of the case. 
^The plaintiffs endeavoured to prove a variation in the 
payments made by former tenants in respect of their 
tithes, in order to shew, that they had not always been 
calculated upon the reserved rent, but were unsuccessful ; 



(a) Canons of St. Paul's t. 
Crickettj 2 Vez. Jun. 663. 

(b) The decree of the Court 
of Chancery on that occasion 
was pleaded in bar to the pre- 
sent suit ; but the Court were 
of opinion that it could only 
be a- bar to so much of the bill 



as sought an account, from the 
defendant, of the tithes covered 
by it, and therefore overruled 
the plea as to so much of the 
bill as sougkt^ an account of 
the tithes for subsequent years* 
Wightwick 30 
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and the case therefore turned entirely upon the abstract 
question. 

Mr. JVetherell and Mr. Hall for the plaintiffs. 

The question in this case is, whether the plaintiffs are 
or are not entitled to have their tithes of 8s. 9d. in the 
pound upon the rent, calculated upon the full annual 
value ; and we contend that they are. 

The act has received a judicial constructionwhich amounts 
to tbis^ viz. that, in the second clause, rent is a term used 
abstractedly from any letting, and means either actual 
rent, or estimated rent with reference to the value (a). 
Tbe second clause of the act says ^^ that the citizens and 
inhabitants of the said city o( London^ and the liberties of 
the same for tl^e time being, shall yearly, without fraudor 
covin, for ever pay their tithes to the parsons, vicars, and 
curates, of the said city, and their successors for the time 
being, after the rate thereafter following, that is, to wit, 
for every 10^. rent by the year of all and.every house, &c. 
within the said city and liberties of the same 16d., and 
for every 20*. rent by the year of all and every such 
house, &c. 2s. 9d.j and so above the rel[it of SO5. by the 
year ascending from 10*. to 10*. according to the rate 
aforesaid.'* The word rent in the act evidently means 
value, and has been so construed. 

It was formerly held by Sir Edward Coke^ that where 
houses were not let, but remained in the occupation of 
the owner, nothing was to be paid (b) ; but now it is de- 
cided that, although a house be new built, and never let, 
the tithe must be calculated upon the full annual value, 
Antrobus v. East India Compani/ (c). This construction 
shews that the statute, when it directs the payment of 
tithes to be calculated upon the rent, does not apply to 
any lease, but to rent calculated upon the estimated value. 

(a) 13 Vez. 23. (c) 13 Vez. ». 

(») 2 Inst. 660. 



1817. 




to 
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V. 



Then comes the third clause, which directs that, in casi^ 
where either a less rent is reserved than ought fairly to be 
reserved, or no rent is reserved on account of a fine being 
paid before hand ; there we are to calculate the tithes ac<* 
cording to the rent at Ivhichthe houses were last let, with-t^ 
out fraud or covin; This in other words means,, that 
where it is unfairly let, by fraud or covin, we are to put 
the lease out of the question, and calculate upon the &ir 
value. If any agreement be made between landlord and 
occupier to reduce the rent, by taking a fine, it is a frauds 
with reference to the tithe owner ; and we are to go to 
the estimated value. Here the landlbrd, instead of a fair 
rent, takes a fine, which is nothing more than anticipated 
rent : this is a fraud upon the tithe owner* Newly built 
houses are to pay at rack rent :-^shall it be said then that^ 
taking a large fine and little or no rent, is to prevent the 
lithe owner being paid according to the value ? The court 
will consider such a transaction as fhiudulent and covinous^ 
and will direct the tithe to be paid according to the value. 
The decision Of Lord Rosslyn^ when this cause' was for* 
merly before the court (o), was given hastily, and with* 
out the subject being discussed. The cs^se was not argued 
upon that pointy but upon the jurisdiction of the Lord 
Mayor* If that decision should be allowed to prevail, 
it would let in much unfairness towards the church. As 
to the decision in Gwillim, Dunn v. Burrellib\ it is to 
be recollected, that the case occurred at a time when the 
law on this subject was very little understood; it was 
then held that tvhere a man was in possession of his own, 
he should pay no rent. Then also the question, as to 
what was meant by the last reserved rent, was undecided ; 
all these points have been subsequently settled. In 
Antrobus v. The East India Company (c), it has been 
held that, where a man is in the occupation of bis owu 
estate, he shall pay tithe according to the value. But 
why is a person occupying his own to pay at a rack rent^ 

(fl) CwMM of St. PauPs T. (b) 1 Gwill. 299. 
CrickeUf ante. (c) Aote, 
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wben a person occupying under an old lease, at a nominal 
rent merely, but paying a large fine, is to pay only 
upon the nominal rent ? The fine ought to be considered 
as anticipated rent : at all events, the defendant ought to 
have proved that the fine, as well as the rent, has always 
been the same. But here it is admitted, that the fine has 
been varied ; so that the anticipated rent may have been 
increasing, whilst the reserved rent continued the same. 

Mr. Agar and Mr. Shadwelly tor the defendants.— The 
questions to be decided in this case are whether, upon , 
the statute, the plaintifis are entitled to have a greater 
payment than 2s. 9d. in the pound, upon the ancient re- 
served rent ? and whether, if it shall turn oiit that there has 
been kn increase of fine, that is to be taken as an item to in- 
crease the rent ? To decide these points, it is only necessary 
to refer to the statute. No case has been cited by the 
plaintifis, which is at all in their fiivonr. The decision in 
Dunn v. Burrell {a) is a decision tot the defendants, since 
it shews" that the fine is not to be taken as liquidated rent. 
The statute has defined two cases, in which the lease; is 
.to be put out of the question, and the tithe calculated 
upon the value, t. e. where a lease is made by fraud or 
covin, reserving less rent than has been accustomed, or 
where one is made without any rent reserved, by reason 
of any fine or income, paid before hand, or by any other 
fraud or covin. In these cases the tithes are to be calcu- 
lated upon the last reserved rent : the court cannot go be- 
yond what the statute has pointed out. It is quite clear 
from tbe terms of the act, that the attention of the Legisla- 
ture was drawn to the possibility of fraud, and must there- 
ibre have taken into consideration cases in which the fine 
might be. increased, and the rent continue the same : but 
it has confined its enactment to the two cases before speci- 
fied* Can the Court then, finding the statute directed to 



1817. 




(d) Ante. 
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'•^^V^^ to arise, say that it meant to include those cases ? It i9 
Canons evident the statute was intended to continue the income 
Crickitt ^^ *^® clergy according to the rents, and not according to 
any fine which might at any future period be taken. Its 
object was not merely to define the quantum, but the mode 
of computing the tithe ; and it has therefore expressly 
referred to the case of rent. There is no allusion to any 
other mode of calculation, except in the third section, which 
relates only to those cases where there has been fraud or 
covin* In the city of Londopy it was the custom for eccle- 
siastical bodies to let leases upon certain rents with fines ; 
and the statute never meant to interfere with that custom, 
but merely directed that the payment should be made 
upon the accustomed rent. That this is the accustomed 
rent is evident from the fact, of this being a lease by aa 
ecclesiastical body, since ecclesiastical bodies are re- 
strained by the 13 Elix. from granting leases, unless for 
twenty-one years, and at the rent before reserved. In 
addition to this argument, there are several positive deci- 
sions in favour of the defendants, and there are none in 
favour of the plaintiffs. The decisions in Skidmore v. 
J3e//(a),andin Canons of St. PauFs v. Crickett(b)y are in 
point for the defendants. As to the circumstance in the 
last-mentioned case of the point not having been argued, 
it can be considered in no other light, than as an abandon- 
ment of the case on tbe part of the Minor Canons. With 
respect to the case of Antrobus v. The East India Com" 
panj/y which has been relied on by the plaintiflTs, that arises 
upon the construction of a different clause of the act, and 
is entirely beside the present question. 

Mr. TTeiherell in reply.— The decision in Skidmore v. 
Bell cannot be relied upon, since in that case propositions 
are stated which are not law, as in the instance of new 
built houses, where the determination there has been 

(a) 2 Inst. 659. (b) Ante. 
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oVGrtumed by Antrohta ▼. The East India Company (a). 
If I make out a case where the fine has been raised, it is the 
same as if I had made out a case where the rent has been 
raised. If parties will enlarge the premium^ without 
augmenting th^ rent, it cannot be said to be a letting 
without fraud or covin. The statute meant to say, if you 
go on with the old rent and premium, there can be no 
fraud; but if you increase either, it is otherwise. Sup- 
pose that, in a case where no premium or fine had ever 
been received, a fine were to be taken, that would cer- 
tainly be a fraud : if so, why does not the same argument 
apply where you increase the sum i The consequence 
quoad the clergyman is the same. It cannot be said that 
a house is let without fraud or covin, with respect to the 
clergyman, if you go on increasing the fine. 

Lord Chief Baron. 

According to my understanding of the act, the intention 
of the Legislature was to charge property at its full 
▼alue, and th^y therefore took the rent as a tah means of 
deciding that value ; and if the point were new, I should 
be inclined to say, that if^ at the time of the statute, a land- 
lord let his house at a small rent, and had ever since con- 
tinued to let it at the same rent, the statute would certainly 
protect the tenant from payings tithe upon any thing but 
such ancient reserved rent : but that if he take a larger 
line, that certainly is another way of taking a rent. But 
I must be governed by the act of parliament, and the cases 
which have been decided upon it, and will look into them : 
I shall have great reluctance in saying that an increase 
of fine is not to be considered as an increase of rent. 
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Lord Chief Baron. 

This is a bill by the Minor Canons of St. Paulas against 
a person of the name of Crickett^ originally an occupier 

(a) Ante. 



Nw. 17. 
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of a bouse in the parish of St Gregory. When he died, bb 
executors were made defendants. 

The Minor Canons claim under the St Henry VIII., upon 
the construction of which act much has been said, in many 
cases, which have occurred in late years : but though many 
decisions have been made, there are none, except the one 
in Fexey,jun.(a), which apply precisely to the present 
casd (Jb). 



(a) Canons of St. PauPs r. 
CrickeUj aote. 

(ft) From the various deci- 
sions which occur the follow- 
ing points may be collected, as . 
to the payment of tithes under 
the Stat. 37 Hen. YIILc. 12. 

l.The reservation of a large 
. fine,provided it be attended with 
no diminution of the accus- 
tomed, rent, is not fraudulent 
or covinous within Uie mean- 
ing of the statute. Skidmore 
V. Bellj 2 Inst. 659. Cammi 
pf St. PauPs V. CrickeUj 2 
Yez. JuD. 563. Minor Canons 
V. Crkheity supra. Nor will it 
be considered as rent, even 
though the fine be in the US'* 
ture of an income, payable at 
the same times as the reserved 
. rent, Dunn v. Burrell, 1 Gwil. 
309. Minor Canons r.Crieketty 
supra. 

2. If a defendant state in 
his answer what the rent is 
under which he holds, and 
deny that any greater rent has 
ever been paid, it will rest 



upon the plaintiff to shew by 
eyidence that a greater rent 
has been paid. Canons of Si, 
PauPsj. Cricketiy ante. Minar 
Canons v. Cricketij supra. 

3. Wliere the rent has been 
increased, the tithes are to be 
paid upon the iniproTod rent,^ 
Skidmore r.BeUjmtB. Skef- 
field V. Pierce^ 2 Gwil. 50S* 
but a reservation of rent by a 
tenant for life, who lets for 
years, will not bind the re- 
versioaer to pay tithes accord- 
ing to such reservation, Mead* 
house V. Tajflor^ Noj* 130. 
1 Gwil. 329. in notis S. C. 

4. Rent for half a year, and 
afterwards for^ another half 
year, is a yearly rent, within 
the meaning of the decree^ 

5. Although the statute di- 
rects that where no rent, or a 
less rent, is reserved, ^y reason 
of any fine or ineome paid he" 
fore handj the tithes are to be^ 
calculated upon the last rent : 
the payment of a fine or ia* 
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The defendants state, that Crkkett had a lease from 
the dean and chapter of St. Pok/V^ jtt the rent of 1/. 
2^. 6d. per annum; and that he idso paid a fine on 
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come is not material ; and if 
the rent be dimiQished, the sta- 
tute will apply, although no 
£ne or income be paid, Skid-- 
more t. BeU^ ante. 

6. The expression in the 
third sect. *^ as the same was last 
ieiy'^ is not to be understood as 
meaning last before the decree 
mentioned in the statute, bat ' buildings which before paid no 
kst before the demand for tithe, it is liable under the sta^ 



occupation of the owner, the 
tithe is to be estimated upon 
the Talue, and not upon the 
rent, of the old buildings upon 
the site of which they are 
erected, Antrobus t. The East 
India Compangj ante. ETen 
if the new house be erected on 
the sRe of a shed, or other 



tithes, MesOkMue t. Tayht^ 
aiste. 

7. All houses are charge- 
able, exotpt those as to whidi 
there n a special claote of ea- 
emption In the shitute, Green 
T. P^r Cro. Eltz. 276. and 
whare there is no rent to refer 
to, the occupier is to pay ac- 
cording to the Taluej 13 Yes. 
23. Thus where houses are 
in the occupation of the owner, 
and hare nerer been let, ih^ 
tithe is to be paid upon the 
ralue. Grant y. Canenj 2 Gwii. 
641. ArUrokus ▼. The East 
India Compmiyj 13 Yea. 0. 
Although from a dictvm of Sir 
Ekhxard Coice, the contrary 
opinioa appears formerly to 
hare been entertained, 2 Inst« 
MO. And where new houses 
are bailt upon the site of oU 
tmildings, and continue kk the 



tate, Ivati t. Warren^ 3 Gwil. 
10i4» Bramston t. Heron, 
4 Gwil. 1314. But wheio 
new houses are erected on the 
nte of houses or buildings in 
respect of which there was a 
customary payment ia lieu of 
tithes, the court will decree 
the customary payment only, 
WiUiamsonyi. GosUngy 3 Gwil. 
902. Bramsionr.Heronj airte. 
8. Under the 18th section, 
which directs that, ^^ where a 
less sum than those directed 
by the act hath been accus- 
tomed to be paid for tithes, 
the payme&t shall be after 
spdi mte as hath been accus* 
tomed." Aa indiTidual house 
may be protected, although 
the payment be not general 
through the parish, proWded 
the owner or occupier can 
proYe a customary payment. 
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renewal ; and the question is, whether this fine can be 
connected with the reservation of rent. 

This question, according to the cases, turns upon the 
definition given to the word rent in the act of parlia- 
ment. 



It has been decided that this word, in some parts of the 
statute, means value ; but I do not think that such a con- 
struction can be given to it in the present case. Upon look- 
ing to the second clause of the act, we find that it directs 
the 2s. 9d. to be paid on every twenty shillings rent by 



Warden and Minor Canom of 
St. Paul's v. Kettlcj 2 Vez. 
and Bea. 1. It is not neces- 
sary that such customary pay- 
ment should be set up as a mo- 
dus ; and the court will grant 
an issue to try whether a less 
sum than Sj. 9d. in the pound 
ever has been paid, although 
there be no regular proof of a 
modus, Bennett v. Tfepass, 2 
6wil. 633. It is not how- 
ever a sufficient answer to 
the claim of ^s. 9d, in the 
pound under the statute, to 
allege merely that the plain- 
tiffs hate never receited the 
2«. 9d. ; l^ut it is necessary for 
the person setting up such cus- 
tomary payment, to state what 
such payment is, specifying 
the precise sum, Warden and 
Minor Canons of St. Pouts v. 
Morris^ 9 Vez. 1 55* Jnirobus 
V. The East India Company^ 



ante ; and that he is the occu- 
pier of the premises to which 
it applies, Warden and Mcnor 
Canons v. Kettle^ ante. And if 
he prove a different sum from 
that laid in the pleaduigs, 
there must be a decree against 
him, as in the ordinary case, 
vide Wcwden and Minor Ca^ 
nons of St. PauPs v. Morrisj 
ante. But it is not necessary 
that the customary payment 
insisted on should be imme- 
morial, although it is not de- 
cided how far back it ought 
to be carried, 9 Vez. 165. 
It seems, however, that if the 
payment haye been usually 
during such time as would 
have enabled it to acquire, ia 
the ecclesiastical courts, the 
character of a customary pay. 
ment, the statute will operate 
upon it. Warden and Min^r 
Canons v. Kettk^ ante* 
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tbe year ; and then follows the third clause, which enacts, 
that if a less rent be resprv^d by fraud or covin^ the 
tenant is to pay upon the rent at which the premises were 
last letten. The word rent, as here used, can mean only 
rent reserved, and not value. 

But it is said, that in this case we are to consider the 
fine as tantamount to rent ; and certainly the payment of 
a sum of money by way^of fine may metaphorically be 
considered as anticipated rent. But .then we have the 
case of Dunny. Burrell{a)y which is decidedly against 
such an interpretation. That case was argued by Serjt 
Morty Sir Henry Finch^ and others, whom we all know 
to have been considerable men. There likewise the pay- 
ment was not properly a fine, but a large sum payable at 
the same time as the rent. The Lord Keeper at first 
doubted whether this imitative rent was rent within the 
meaning of the act : but the case was afterwards argued 
l>efbre a special commission, consisting, amongst others, 
of Sir Francis Bacon^ Sir Henry MontagUy Sir Henry 
Hohariy and other lawyers of great eminence ; when it 
was determined, that the payment of the 25/. per annum 
was not rent. I feel myself therefore bound by this decision, 
to consider the payment at present in question not as rent* 

. Then the act says, that where a lease is made by fraud 
or covin, reserving a less rent than has been accustomed 
or without rent, the tenant is to pay according to the 
quality of the rent at which the premises were last let, 
without fraud or covin. I{ere what Mr. Crickett paid 
was a rent of only 1/. Ss. 6(f., — but was it a less rent 
than had been accustomed ? and if it were, was it re- 
served by fraud or covin, or without fraud or covin, there 
might have been a less rent. It is stated in the answer 
that the rent has been always the same ; and this is an 
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(a) Ante. 
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ecclesiastical rent which we know must have been the same 
ever since the ISth. Eliz. : the probability is, that it was 
the same before the time of the statute. Here then is a 
rent, which in all probability has continued the same from 
the time of Henry the 8th to the present hour. How 
can I say that this lease has been made by fraud or co* 
vin ? If you mean to charge firaud, you ought to prove 
it ; at least you ought to shew that this transaction has 
recently taken place, that there was originally a large 
rent, and that a smaller one has been subsequently taken. 

If this case had stood on the authority of Dunn v. Bur* 
rell alone^ I should have felt myself bound to decide for 
the defendants : but when I look at the case in Vezey(a)j 
which is a case under nearly the same circumstances, and 
between the same parties, I cannot entertain a doubt. 

That bill was filed, as this is, to establish the right to 
tithes, in respect of the houses of the defend^t at the 
rate of 2s. 9d. in the pound. It is material to observe 
that in that case there were two defendants, and that 
they stated their defences in a different manner. The 
defendant Crickett ' alleged, in his answer, that he 
had never heard of any greater rent being paid than the 
one in question : but the other defendant made no such 
allegation. The Attorney and Solicitor General at the 
time, who argued the case on behalf of the plaintiffs, were 
persons not very likely to give up points which they thought 
they could maintain : but they felt themselves obliged to 
admit th^t, if an antient customary payment were made 
out, the titlies were to be paid accordingly ; and merely 
insisted t&at, upon CricketVs answer, the plaintiffs were 
entitled to an enquiry whether the rent reserved by the last 
lease was the rent the premises were let for without co« 
vin previously to that lease. I cannot help considering^ 
this as an abandonment of the point. The Lord Chan-f 
(a) Canons of St* Paufs v. Cricket j ante. 
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icellorin ^ving judgment said, ^^as to Crickett he bas 
stated the lease under which he holds, the rent he paid, 
and what he could not put in issue, because it is negative, 
that he never heard of any greater rent being paid. 
rThere is no sort of evidence of any other having been 
paid from the earliest period, and there is not a colour of 
fraud or covin ;" and upon this ground his lordship dis- 
missed the bill, as against him, with costs, upon CricketCs 
agreeing to pay the plaintiffs what was due for his tithes, 
calculating it upon the ancient rent. That case is pre* 
cisely in point with the present. 
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I have endeavoured to point out the meaning of the 
act of parliament as applied to this case, and find myself 
sapported by these decisions. The bill must be dis- 
missed with costs. 

Bill dismissed with costs. 



WILLIAMSON, Cterk, v. Lord LONSDALE and jv<w. n.12. 

Others. is. 17.19/ 

Teb. 14, ISljS. 

THIS bill was filed by the plaintiff as vicar of the parish A modui of 
of Kirhhy Stephen in the county of Westmore- ^'^tJ^l!''^ 
<» *^ * every cjccu* 

land for the tithe^of turnips, potatoes, and agistment.* pier of land 
The iiefendants set up, by their answer, two parochial ij^u ofSlpre- 

moduses in lieu of the tithe of turnips and potatoes, and diaitithts 

, . - grown upon 

three district moduses to cover the tithe of agistment guchlandiis 

in different townships within the parish. ^Althou h 

the tithe of 

The first modus set up was a parochial modus of one *|i**™cnt is 
^ ^ of recent in- 

troduction, especially in the North of Englmnd, a modus of a certain sum of money in 
lieu of tithe of grass, whether mcfvrn or made into hay, or e^en hy barren and un- 
profitable cattle, will coyer the tithe of agistment. 
Potatoes and turnips consumed in the family of the ^ower are liable to tithe. 

E 
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petiAy payabiB at Martinmas by every owner of a garden 
or garth, witbih the parish, commonly called a garth 
^, I^enny, fbr or in lieu of the tithes of all titheable matters 

Lord Ions- arising in every such garden or garth, which they ill* 
sisted covered the tithes of potatoes and turnips grown id 
gardens or garths. This modus was not disputed. 

The second modus was laid as follows : ^ And ftU the 
defendants insist and hope to be able to prove that, from 
time whereof the memory of man is not to the contrary^ 
there hath been and no^ is due and payable to the vicars 
of the said parish of Kirkbif Stephen for the time being, 
their lessee or farmer, lessees or farmers, bj the several 
and respective occupiers of lands in, tillage within the 
isaid parish of Kirkhy Stepketi^ or the titheable places 
thereof, the modus or yearly sum of one penny, commonly 
called a plough penny, for and in lieu and satisfaction of 
all small predial tithes arising, growing, renewing, or in- 
creasing upon lands, so in tillage ; which said modus or 
yearly sum of one penny hath been, and is due, and pay- 
able at Martinmas^ in each year, or as soon after as de- 
manded." This modus, the defendants insisted, covered 
the tithes of potatoes and turnips grown in fields or 
upon lands in tillage. , 

Some of the defendants also stated that all the turnips 
and potatoes grown in their respective fields, or lands in 
tillage, were grown for the use and consumption of them- 
selves and their families, and were so Used and consumed 
accordingly ; and insisted that they were not liable to pay 
tithes for those articles so used and consumed. 

The other . moduses set up by the answer were dis* 
trict moduses, and related solely to the tithe of agistment. 
The first extended over the township of PTintony and was laid 
as follows : ^< And the defendant Matthew Robinson insist^ 
and hopes to be able to prove that there is now and from 
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time whereof the memory of man is not to the contrary, 
hath been a custom that all the occupiers of land in the 
eaid township, or some or one of them on behalf of all of 
them unanimously, have been used and accustomed, and 
of right ought to pay to or for the use of the vicar of the 
said parish of Kirkby Stephen for the time being, his 
lessee or farmer, yearly on Easter Monday, or as soon 
after as demanded, the sum of \5s. in lieu and full satis- 
fection Ibr the tithes of all grass, growing on lands within 
the same township, whether the same be mown or made 
into hay, or eaten by barren and unprofitable cattle;" and 
the defendants insisted that the agistment br feeding of 
sheep after shearing time, and removed before the ne3(t 
shearing time, was covered by this modus* 
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Lord LoHg- 
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The other two district moduses applied to the town* 
ships of Harily and Naithy^ viz. 85. 2d* for the township 
of Harily^ and ^s. 6|rf. for the township of Naiiby^ and 
Were both laid nearly in the same manner. 

The evidence on the part of the plaintiff established 
his general title as vicar to all tithes, except those of 
com and grain. The only questions, therefore, were, whe- 
ther the moduses set up were sufficiently established in 
law apd f$LCt to authorize their being sent to an issue ; 
and whether the defendants were liable to pay tithes for 
the potatoes and turnips consumed in their families. 



Depositions were read on the part of the defend* 
ants, which went to prove that a certain modus, called 
the plough penny, was due and payable to the vicar by 
the occupiers of lands within the parish in lieu and satiS' 
Action of green crops, and every thing produced by the 
plough iipon the said lands, or raised from land under 
iillQgei except corn and grain, whether such lands shoiUd 
or ahould not be ploughed, or in cultivation ; and that such 
iBodifts WIS iNiyable in the firist whole wedk after the^ 

E2 
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23d of November in each year. It alpo appeared that 
tio composition or tithe in kind had, within living memory, 
been paid for the tithes of turnips and potatoes grown 
within the parish. 

The depositions on the part of the defendants furdier 
proved the payment of the several sums mentioned in the 
answer to be payable in respect of the townships of fFt/i- 
ton, Hartl^j and Naitby ; and that such payments were 
reputed to be made in lieu of the tithes of grass, whether 
mown, made into hay, or eaten by barren and unprofitable 
cattle. That the occupiers of cattlegates, and other 
lands within thQ townships, contributed towards such pay- 
ments respectively ; and that no tithe, in kind or compo- 
sition, had within living memory been paid to the vicar 
either for hay, or agistment, or for grass, whether mown, 
or eaten by barren cattle. 

The payment of the district moduses was not denied 
by the plaintiff; but he contended that they covered the 
tithe of hay only, and did not extend to agistment ; and 
in support of this there were produced, on his behalf, the 
books of the tithe collectors, for many years preceding 
his induction, in which these payments were entered ex- 
pressly as payments in lieu of the tithe of hay. . 

Mr. Dauncey and Mr. Hall for the plaintiff. — ^This is 
a bill by the vicar for three species of tithes, viz. turnips, 
potatoes, and agistment. We have proved distinctly, that 
the tithes in question are out of the rector, and that the 
rector is only entitled to the tithes of corn and grain. 
This isprimd facie evidence of the title of the vicar to all 
tithe except corn and grain. Then comes the defence of 
the occupiers. In the first place, it is contended that po- 
tatoes and turnips, when consumed in a family, pay no 
tithes ; but this is an obsolete doctrine. There is no mo- 
dern decision to this extent ; the only decisions which are 
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found are very ancient, and relate to very small articles. 1817. 

In many places, all the articles grown are consumed in. ""-^^^^^^^ 

the grower's family. As to the moduses, they are set up ^, 

in a very extraordinary way : the first is the plough ^^^^ Lons- 

penny, the garth penny not being disputed. This is said 

to be a modus for small predial tithes, arising upon lapds 

in tillage, and is laid thus : — The defendants insist^ and 

hope to l)e able to prove j that a modus of one penny is 

payable by every occupier of land in tillage, for the pre- 

dial tithes of all land in tillage. This is not the ordinary 

way of introducing a modus. They do not venture to 

swear, either to their knowledge or belief, that such a 

payment exists, but hope they may be able to produce 

other people that will. 

It is true the answer states a payment, but it is a payment 
which relates to a totally different subject. As the modus 
is laid, every person pays the plough penny, whether he 
has the article or not ; this brings it within the description 
given of a plough penny in Cowel(a)^ who says, it is an 
eleemosynary payment to the church, by persons having a 
plough land, without reference to any particular article. 
Here it is paid, without reference to any particular article : 
but, because it refers to no particular article, the defendants 
say, We will give it a character, and refer it to something. 

The modus is besides unreasonable, uncertain, and va- 
riable ; it is what has been termed a dancing modus. It 
does not depend upon the quantity of land by which it is 
covered, but on thenumber of occupiers: so that, if there 
be but one occupier, the .vicar is to receive only one 
penny ; but, if the occupation be divided, the penny will 
receive a co-extensive multiplication. It never can be 
supposed that a vicar would come to so uncertain ai\ 

(a) CowePs Interpreter, Tit. Plough Penny. 
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WIT, agreement. In Turlon v. Clayton (a), the payment of a 

^^^^^^^Jl penny for hay was, upon these grounds, held unreason* 
able. In a case before the Master of the Roils, Black' 
burn V. Jepson (6), the modus was laid ift 4(d.y paid by 
each occupier having lands cultivated by the plough, by 
three or more horses, usually called a plough land, and 
Sd. by each occupier having any such land cultivated by 
fewer than three horses, usually called half a plough. 
There was no difficulty in that case in knowing what a 
plough was : a plough land was described as so much land 
as was cultivated by three horses, and half a plough so much 
as was usually cultivated by one or two horses. This 
might easily have been ascertained, and yet the Master of 
the Rolls thought it was not sufficient. 

Independently of these objections, the modus is not 
proved as laid ; if the proof do not conform to the alle- 
gation, it will not support it: a modus must be well 
pleaded, and proved as pleaded. Bishop v. Chiches' 
ter(c), Warden and Minor Canons of St. PauFs v. Mor- 
vis (rf), Scott v. Fenwick (e). In this case the modus is 
restricted, and the evidence general. In the answer the 
modus is restricted to all the occupiers of land in tillage, 
in respect of land in tillage; but the evidence proves 
that all the occupiers have universally paid, without re* 
ference to the nature of their land, or to the articles 
grown upon it. 

With respect to the agistment modus, it is merely a 
payment for the tithe of hay, and cannot extend to 
agistment, which was for a long time unknown in the 

(a) 2 Gwill.628. Banb. 80. still pending before the Lord 

(b) 17 Vez. 4^3. The de- Chancellor, 
cision of the Master of the (c) 4 Gwil. 1316. 
]^olls in this case has been ap- , (d) 9 Vez. 164. 
peeled from J and the appeal is (e) 2 Gwil, 1252* 
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viortfa of England^ aod has been only iotnuluced of )ate 1817, 
years into that part of the country. It is true we can- 
not sh^w that any payment of agistment tithe has been mad^ 
iathis place : but as this is eTiden tly a payment made for bay ^^^^ ^^^^ 
only, bow can the defendants refer it to an articla for 
which it waa never paid i 

. Mr. FonbUmque^ Mr. Martin^ and Mr. Spratiger, for 
the deftttdants.'— Two objections have been mad^ (o the 
Bdodas of a plough penny ; one, as to the inanner in 
which it has been pleaded, the other as to its legality. 
With respect to the first objection, vi^* that it has 
been pleaded without any positive oath, the answer is. 
If yotf bad wanted the da&ndant's belief as to its exist«i 
ence, you ought to have excepted to the aoawor; but 
having omitted to do that, you cannot raise the objection 
Dow^ With respect to its legality, none of tb? objections 
which have beep made to it apply. Though there is « 
fluctuation in the modus, as k is described ; y^t that ia 
not peculiar to this sort of case. In Blackburn v. Jep^ 
son (a)y the difficulty arose from the maooer in which thf 
payment was stated, there being no averment as to what 
tlie quantity of the land was, so that the jidge was left 
to speculate upon what number of acres three or tw^ 
horses conld cultivate : bnt that objection does not attach 
to the present case, as there is no reference to quaj^tity, 
Whetb^ the land be mor« or less, the pajrment is tho 
i^awe ; the vicar is entitled to a certain sum from every 
occupier of land in tillage, without any diffic^ilty in aseer^ 
taining the quantity of it« It is said, it ia not probaUe 
this agroement could have been entered into by any clergy- 
man, because all the land might have been occupied by 
one person : but the case of Betmeit v. Read{b)y which 
lyas cited in that of Blackbura v. Jepsan (c), afi^rds an 

(a) Ante. (c) Ante. 

(6) 4Gwil. 1^73. 
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1817. answer to this objection. The circumstances of that case 
were nearly similar to the present : the objection urged 
was, that the houses for which the modus was laid to be 
Lord L0N8- payable might be reduced to one which was supposed to 
be s,o violently unreasonable, that no such agreement 
could have been made. But Lord Chief Baron EyrCy 
• in delivering the judgment of tfie court, said, ^^ The an- 
swer given at the bar to this objection- is the true one. 
The recompence is certain to a common reasonable in- 
tent, and more is not required ; these are Lord Hard'' 
wickers words in Hardcastle v. SmUhson(ja). The possi- 
ble reduction of the number of inhabitants, householders^ 
is too remote a consideration." Were there any of the ob- 
jections made to the modus in that case, which are not 
applicable to this? The modus there was established. 

Another point is made by the answer, viz. as to pota<^ 
toes and turnips consumed in the family : the defendants 
contend they are not liable to tithe. If they are right as 
to the plough penny, this is not material ; but otherwise 
it is of importance. 

The case put on the part of the plaintiff seems to war- 
rant the conclusion, that articles ejusdem generis come , 
under the exemption ; and for this reason, where articles 
are of a modern introduction, the courts say that the 
' clergyman is entitled to the tithe of them, because he al- 
ready is entitled to the tithe of articles ejusdem generis. 
Green peas gathered for the use of the family are, we 
all know, exempted from tithe (6). Why should not other 
articles, which are used for the lik^ purpose, be the sub- 
ject of a similar exemption. That this distinction is car- 
ried further than the instance of green peas, is evident 
from the decisions of many other cases in Rolle's Abridg- 
ment, where parties have declared in prohibition. It is 

(a) 2 Atk. 246. (6) 1 Rol. Abr. 647. 
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tbere said, that if a man feed sheep on his land, and af«' 1817. 
terwards kill and eat them in his bouse 1?ithin the 
parish, he shall pay no tithe (c). 



[Lord Chief Barox. 1 apprehend that is not law. 
Suppose a man buy oxen, can it make any difierence whe- 
ther he consumes them inafamily,orsellsthemtoabutcher ? 
l¥hy should there be any distinction with respect to sheep.] 

With respect to the tithe of agistment, it cannot be 
denied that the demand of this species of tithe is of 
very recent date ; at least, in the part of the kingdom where 
this parish lies : but the answer here given to the claim 
is sufficient to dispose of it. It is not contended that 
there is a modus covering this particular article ; the mo- 
dus set up is for all the grass, whether made into hay or 
eaten ; and this is a mere. question of fact, and must de- 
pend upon the evidence. What is there in this agree- 
ment which can induce the court to doubt that it might 
have be^n entered into between the parties ? It is said 
that this modus was a new invention ; but this . is not a 
modus for agistment, but for the tithe of grass. There is 
nothing in it which iseither illegal or uncertain ; and the evi- 
dence proves negatively that nothing has been demanded 
but this payment. If then this be neither illegal nor un- 
certain, and it be proved that nothing else has been de- 
manded, can the court say this is not such an agreement 
as the parties would enter into ? As to the collector's books, 
they are certainly evidence. But suppose these entries 
had stood as grass tithe, would the occupiers have said 
they were bound by them ? Is the defendant's case then 
to be destroyed', because the collector chuses to enter this 
as a tithe payment for hay ? And besides, if this had been 
considered as applicable to hay only, would he not have 
demanded something rfiore ? Although it be true, as has 

(c) 1 Rol. Abr. 647. 
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been said, that tithe of agistment is new ; yet it is to be 
recollected, that the case in which it was so said occurred 
above forty years ago, since which time the vicar cannot 
!iu ^^ ^^ ^® '^^^^^ been ignorant of his right; yet no instance 

occurs of a demand having been made for any other pay- 
ment than the moduses in question. 

If this had been a hay modus, as contended, it would 
have been paid only by those who mowed their land : but 
persons having cattle gates and pasture land contributed 
equally, which proves that these persons considered them* 
selves as equally liable. 

Mr. Dauncey in reply. — Assuming the general right 
of the vicar to be established, the questions remaining &r 
decision are, whether the moduses set up are legal ; and if 
so, whether they are proved satisikctorily. 

With respect .to the plough penny, it is badly 
pleaded, illegal as stated, and not snppmrted by the evi* 
dence. The usual mode of laying a modus is for the de- 
fendant to state it according to the best of his knowledge, 
recollection, and belief, in order that we may have the 
belief of the defendant before the court : but here they do 
not venture io say they know or believe it, but call upoa 
the court to believe it. 

^•* " °t tk^^^*^' [LiOBD Chief Baron. I think the modus is in this 
hearing to the respect sufficiently laid to support the evidence. If you 

manner of ^islA wanted the defendant's belief you should have ex^ 

stating a mo- , . . v . , . • 

dusinanan- cepted ; it IS too late to take the objection, now. J 

s^er that the 

defendant . i. , 

doesnotspeak The payment set up is not applicable to the case made 

l^d**'*8md^be- ^^^* ^^ *^ ^ mere eleemosynary payment by persons oc- 

lief If the cupying plough lands ; but th^ defendants take it out of 

gaffident, u' the ordinary course, and applj it in the manner here 

ghouldbeex- mentioned. We object to it, because it is perfectly un- 
ceptedto. 
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t^BSonable and uncertaitt. It never can be supposed th^t 1817. 
a parson entitled to tithes in kind^ should consent to take ^"-^^"V^^^ 
one penny only from each occupier, so that if the number ^^^^^^*^^ 
of occupiers were to be reduced to one, the vicar would LordLoKH 
bs entitled to one penny ; and in this manner one person 
might get all the land into his occupation, aind yet only 
pay one penny. The reasoning in Bennett v. Sead (a), 
jdoes not at all convince my mind that the payment there 
was unreasonable. That in Travii v. Oxtan (i), is mueh 
more satisfactory. The report of that cas^ is very aim- 
1^9 short, and intelligible ; and very diflferent from the 
other* That ease is very much like the present; fa|it 
Blackburn v. Jepton (c) is more like our case. In that case 
the one of Bennett v. Head was before the court, and it 
was a question as to a plough land. The language was 
4if. for each land cultivated by the plough ; upon that 
ease the decision of the court was, that the objection for 
want of certainty could not be got over, and that the mo- 
dus was bad. If that authority be entitled to any weight, 
it must decide the present case. The word plough here 
is treated as if it had some definite meaning ; but there it 
is said not to have a sufficiently definite meaning. 

But besides this, there is another radical defect in the 
plaintifiTs case : to entitle a party to an issue, it is not only 
necessary to be well laid, but it must be proved as 
laid. In laying a modus you must state by whom and 
for what it is to be paid, and if your proof do not esta- ' 
blish your statement, or vary from it, the modus will not be 
go6d. It is stated, that it is paid by the occupiers of lands 
ia tillage ; but the proof is, that it is paid by every person 
who occupies lands, whether in tjUage or not. This is 
most material; for the records would hand it down to pos- 
terity, as a modus payable by the occupiers of lands in 

(a) Ante. (ft) 3 Gwil. 1066. (c) Ante. 
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1817. tillage, when in fact it is payable by the occupiers of lands 
of every description. If the evidence fail either in 
shewing by whom or for what a modus is paid, it fails 



WiLOAMSON 
V, 

Lord LoNS- %fi (oto* 

DALE. 



It has been urged, that turnips and potatoes consumed 
in families pay no tithe, and in aid of this, the case 
of green peas has been cited. But that is contrary to 
the general course of law; and is only an exception 
to the general rule. The court certainly will not extend 
such an exception. Green peas are a solitary instance of 
thjs departure from the general principle ; and the ex- 
ception of them will let in the maxim that exceptio unius^ &c. 
If the argument were allowed to prevail, there is nothing 
which might not be liable to the same exception. The 
case of green peas rests upon no principle ; and it would 
be too much to desire that a precedent should be made 
of extension of the exemption to any other article. 

As to the agistment moduses, it is said that the same 
payment which covers grass made into hay, covers that 
which is eaten by barren cattle. But the tithes are totally 
different. Hay is a great tithe, and agistment is a small 
tithe ; and it is, therefore, extremely unlikely they should 
be covered by the same modus. 

Lord Chief Barox. ' 

• 

This is a bill by the Ticar of Kirkby Stephen, in the 
county of Westmoreland, jclaiming the tithes of turnips 
and potatoes. The general tithe of the vicar is suffi- 
ciently proved : the only question is, whether the moduses 
set up in answer to it, are valid. 

I shall get rid of one part of the case, because it is suf- 
ficiently clear. The defendants daim an exemption from 
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the payment of the tithe of potatoes and turnips, if used 1817. 
in the family ; and, in support of this claim, the case of 
green peas has beenalluded to; but, as that is a solitary ex- 
emption, and as I cannot find a case which says that potatoes Lord Loirs- 
and turnips grown upon different parts of the farm, but 
consumed in the family, should be exempted from tithes. 
I am not inclined to extend it further. 

The defendants set up three moduses: the first, is the 
garth penny, which is admitted : they then insist on the 
plough penny ; and the first question which arises is, whether 
this modus as laid is good in point of law. Whether the 
payment of one penny for any number of acres can be 
considered as a valid modus. 

Much argument has been drawn on both sides, from two 
cases, which I cannot reconcile (a). This difficulty oc- 
curred to the Master of the Rolls in Blackburn v. Jep' 
son (ft). His honour said ^^it is not very easy to 
mark the precise line of distinction between these two 
case?, or to ascertain to which of these the present 
most nearly - approaches. I conceive, therefore, ^ it 
will be most proper to do what has been frequently done 
under such circumstances; viz. to postpone the de- 
cision of the question of law until it shall be as- 
certained whether the modus exists in point of fact." I 
also find considerable objections to the modus, as a legal 
modus ; but it is difficult to reconcile them with what was 
said by Lord Chief Baron Eyre in Bennett v. Read. 

It is said this modus is not proved as laid ; but, upoir 
looking through the evidence, I think there is sufficient 
to support the answer. It is then insisted that this pay- 
ment must be eleemosynary : but I do not perceive any 

(fl) Bennett v. Ready and (ft) Ante. 

Travis v. Oxton^ ante. 
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traceis that it was ever so eoneidered ; I cannot, therefore, 

give it that character* 
WiLLUJiSoir 

tf. 
LordLovf- As I think the payment of the penny is sufficiently 

proved here, to entitle the party to an issue, 1 will 

follow the precedent of the Master of the Rolls, and 

will not decide on the legality of the modus until it is 

established in fact. 

The next question is, whether the modus, paid by 
certain townships, cover the tithe of agistment as well 
as haj. The payment of the sums mentioned in the 
answer are ^ot denied ; but they are said to be onljr 
in lieu of-the tithe of hay, and certainly hay and agist- 
ment are distinct subjects of tithing : but, on the other 
side, there is strong evidence to diew that agistment 
. was included. 

f 
There is no difficulty as- to these moduses in point of 
law. It is said that the tithe of agistment cannot be in- 
cluded in this payment, because agistment was not known 
at the time before which all moduses are supposed to 
have originated: but this argument, however good ia 
point of reason, cannot prevail in contradiction to the 
evidence. Although I happen to knoUr that agistmeat 
tithe was not usually paid, yet I am bound to pay atten- 
tion to the evidence. This species of payment may have 
existed in very ancient times. There is too much evi- 
dence on the part of the defendants^ not to direct an issue 
Let issues be directed on these points, and dismiss the 
bill as to those tithes which are covered by the garth 
pennj. 



Ifov, 19. The Lord Chief Baron afterwards expressed his deter- 

mination to decide the legality of the plough penny mo- 

2 
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i3us before he sent it to an issue, and directed the draw- 
ing up of the decree to be suspended in the mean time ; 
and on the liih of Febrmrj/ 1818, his Lordship said he 
felt himself bound by the decisions to declare that this ^^ hovs- 
was a bad modus, and directed an account accordingly. jret, iV 



MEMORANDA. 

General order, November 14, 1817. — The Lord Chief 
Baron, taking notice that several causes, standing in 
the general paper, which should regularly come into 
the paper of the day, have been omitted, orders^ that the 
paper of Causes shall be made out from the general 
|>aper as they stand, and that no cause shall be omitted, 
unless specially directed by himself, upon application to 
him in this court, except in cases where causes are 
abated, in which case the cause abated is to be adjourned 
to the column of abated causes, and notice of such abate* 
ment given to the register. 

This order does not apply to causes in which the At- 
torney General is a party. 



General Order, Ncyoember 20, 1817.— Tlie Lord 
Chief Baton directs, that in all upases where abated 
causes are restored to the paper by order for hear> 
ing, they shall be put at the bottom of the paper of th« 
day. 
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Nov. 18, 

Jan. 17, 1818. FAIRBROTHER tJ. PRATTENT and AITCHE- 

SON. 



An auctioneer 
is the agent 
as well of the 
purchaser as 
of the vendor; 
and if the 
vendor com- 
mence an ac- 
tion against 
him for the 
recovery of 
tiie deposit, 
he may file 
a bill of inter- 
pleader, for 
the purpose 
of ascertain- 
ing to whom 
it Delongs. 

The Court 
will order the 
defendants to 
interplead, 
although one 
of them has 
not appeared 
to the bill, 
provided the 
usual process 
of contempt 
has been gone 
through. 



THIS was a bill of interpleader, by an auctioneer, 
against the vendor and purchaser of an estate, who 
both claimed the deposit money : the plaintiff, after re- 
taining the auction duty, paid the balance of the deposit 
money into court. 

Aitcheson (the vendor) did not appear to the bill ; and, 
after the regular antecedent proceedings, an order was 
pronounced that the bill should be taken pro cqnfesso as 
against him. 

Prattent (the purchaser) put in- an answer, which was 
replied to ; but neither party went into evidence. And 
the cause now came on for hearing. 

Mr. Haslewood for the plaintiff. — The case, with re- 
spect to the plaintiff, is the same as it would have been 
if both defendants had answered, and one only had ap- 
peared by counsel. The plaintiff having discharged his 
duty, ought not to be prejudiced by the default of the de- 
fendants. The order by which the bill is to be taken 
pro confesso against Aitcheson^ is equivalent to an answer 
admitting every allegation in the bilL And the plaintiff 
has a right to read so much of PrattenCs answer as ad- 
mits that he claims the deposit money. 

If Prattent had made out in evidence that the money 
ought to be returned to him, probably the court would at 
once have made such a decree, and would have awarded 
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costs according to the merita (a}. But tke cause is not 
ripe for deciiion between the d^feQda^t8. The plaintiff 
is therefore entitled to a decree, that the defendants may 
interplead, and that bis costs may be taxed and paid out 
of the fiind in court, as in Aldrich v. Thompson (b\ and 
AngeU V. If addon (c)» All that PnUUni can ask in ad- 
dition to such decree is, a reference tp the masteri or an* 
issue. 




Mr. ifo^(f, for the defendant Praitent. — This is not a 
proper case of interpleader : 1st, the plaintiff is made the 
agent of the vendor, and cannot sustain a distinct and. 
independent character. Sdly,* Without resorting to a 
court of equity^ he might have had: complete ind9mniiyy 
by giving notice to bis employer of the demand made 
upon him, and requiring his employer to resist it, if he 
thought proper. I^ after such notice, the purchaser had 
recovered against him, the plaintiff would bavehad'his re^ 
medy over against the vendor. 3dly, If the plaintiff can ^ 

be considered as the depository of both parties, this is a 
case of bailment at law, and there is no occasion to resort 
to n court of equity. 

The l^ord Chief Baron, without hearing the reply, di« 
reeled the cause to stand over, that a search might be 
made for precedents of a decree in interpleader, where 
only one defendant had answered. 

On the cause being again set do^n, Mr. Hashwood^ GrayU tnm 
in reply, said, I have not met with any printed or maufu- \^i^^ ' 
script precedent, exactly in point. Hodges v. Smith ap- 
pears, from Mr. Cox^s report (J)? to be in some respects 
analogous : 99 there a final decree was proAp^n^ed against 



id) See jud^e^t of tim 
|f aatier ^t t^e Ila))# in 4m[M 
y. ffuddon, 16 Yes. 9Q^ 



P 



(?) a «W5. ig. 14a. 

(c> l» V«j|. 2Q4. 
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1817-— 8. a defendant, who (though he had put' in an answer) did 
not appear by counsel at the hearing. But from the 
Master of the Rolls' statement of the case (a), it appears, 
th^ the fact on which the court proceeded, in giving 
final judgment, is (by some mistake) omitted to be men- 
tioned in Mr. Cox^s note ; viz. that the other defendant 
had established his case by evidence. 

If this be a proper case of interpleader, the plaintiff is 
entitled to the relief he prays, without waiting for the de- 
termination of the adverse claims of the defendants. 

The auctioneer is the agent of the purchaser, who 
authorizes him to write down his bidding, as well as of 
the vendor, who authorizes him to put up the estate to 
sale. A sale by auction is within the 4th section of the 
statute of frauds ; and therefore is not binding, if not evi- 
denced by some memorandum signed by the p&rty, or his 
authorised agent (i). And a memorandum signed by the 
auctioneer will bind the purchaser (c). 

The auctioneer, if he were the agent of the vendor only, 
would be at liberty to pay over the deposit to him*: but 
being a stakeholder, he must keep the deposit until it shall 
be ascertained to whom it belongs (cf). 

If the plaintiff might circuitously have obtained in- 
demnity at law, he is not, therefore, precluded from his 
remedy in equity. Such was precisely the situation of the 

(a) In Angell v. Iladdon^ master v. Harrop, (in appeal) 

16 Vez.203. 13 Vez» 456. 

(J)) Walker v. Constable^ 2 (c) Emmerson v. Healisy 2 

Esp. 659. Buekmasier v. Har- Taunt. 38. Kemeys v. Proder 

ropi 7 Vez. 341. Giles v. Tre- 3 Vtz. & B. 67. 

cotMcky 9 Vez. 249. Blagdon v. (rf) Burrough t. Skinner^ « 

Bradbear^\lV^z.AQQ. Buck' Bur. 2639. ' - 
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plaintiff in Langston v. Boj/lston (a). The auctioneer in \%Yl — 8. 

'Spurrier v« Eldert(m(b) took the course alluded to; 

and the danger of such a course is evident from the result. 

Hut the vendor in the present case did not, as in Spurrier 

V. JEldertotij intimate his acquiescence in the purchaser's 
demand ; on the contrary, he demanded payment of the 
deposit money to himself, and threatened to compel such 
payment by an action. It would not have been a defence 
to such an action, that an action had likewise been com- 
menced or threatened by the purchaser. 

~ There can be no interpleader at law but in cases of 
ravishment of ward, or of bailment : and bailment is the 
deposit of a chattel to be kept and restored in specie. 

The deposit of money is not a bailment at law, but is 
a bailment in equity. It is one of the class of cases in 
which courts of equity first entertained bills of inter- 
pleader, by analogy, to interpleader at law (c). 

^ Lord Chief Baron. 

This is a bill by an auctioneer : he states in his bill 
that he was applied to by one party to sell the estate, so 
that he must have been originally the agent of the vendor. 
But the instant he put himself into the box as auctioneer, 
he became agent for both parties, for the purposes for 
which we consider agency in this court : he sold the 
estate, and part of the purchase money was deposited in his 
hands to hold for both parties ; if he had paid it over to 
either, he would have done it. in his own wrong. Under 
these circumstances both parties make a claim upon him 
for the money; and he files this bill in order to ascertain 

. (a) 2 Vez. jun. 101. See a (b) 5 Eepi"]. 

dictum of Lord Aofff^fi, Id. (c) Lord Redesd. 114, 115. 

F2 
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Fair- 

V, 



1817--8. tp Mrbom it belopgg. I tbiok he is d«ftrly entitled primd 
fmcj to file 9, bill of interpleader : there are a grei^t ipfmy 
iostaaces.ip which bill^ of this de^criptipp have been ^^^ 
hibited by atictioneers (a). With respect to the remedy 
said to be at law, that is a cdncurrept jurisdictioa; and 
1 should not, therefore, dispiiss the hMJi on tb^t account. 

The oplj queatipn then is with respect to the dijQEicuUy 
arising frpm one of the parties pot being before the court; 
but that does not originate with the plaintiff. If a plaJUi- 
tiff in an interpleading bill be active against one defend* 
apt, and neglect to proceed agajppt the oth^r, b^ certaifdy 
is ppt entitled to the pssipAapce of the court, 6ut ni> 
neglect can be imputed here; he haa dwo ftU which by 
the practice of the court he was enabled to do : I must, 
ther/elbrei consider the case m the same manner as I should 



(a) The same point w?9 af- 
terwards decided by the ^rd 
Chief BaroD, in Fairbrother v. 
Nerot and Harris^ tSth Jan. 
1818; in which case, as the 
circnmstance of a bill of inter- 
pleader being brought to a. 
hearing is of very rare occurs 
rence, (videthe jadgmentof the 
Lord Chancellor in Edwards 
T. Matiiniusy 2 Vez. and Bea. 
413., ^ded.) the reporter hopes 
the insertion of the decree may 
not be considered anfanportant." 

^^ It is oidered and de- 
creed by the Court tjiat it 
be, and it-is hereby referred 
to Abel Motfseyy Esq. the de- 
puty to his majesty's remem- 
brancer of this Court, to tax 
the plaintiff his . costs of this 



snit; ao4 also of the action s^ 
la^ copamenced against him by 
the defendant Nerot; and that 
such costs^ wh^n tailed) be 
raised by the said deputy re- 
membrancer by sale, of a fwf- 
ficiept part pf 811/. U. 2^ 3 
per cent* consqlidated anpui- 
ties, now staqding, in his nam^ 
in trust, ip this cause, arisinj^p 
from the sum of 478/. 6;. the 
amount of the deposit in ques- 
tion, after retaining the auctioa 
duty paid into Court by plain- 
tiff, on filing this present bill, 
(tjhe «aid deputy remembrancer 
firfit applyiag %viy cask that 
may be in Court by thediyidend. 
already repeired, pr te he re- 
peiTed, en the said 9 per nfintm 
bank annuities, in or towarde 
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0» 



hav6 done ItAitcheMn tad been before tbe cotirt (6). He 

is before the court In point of law, though not in Aet ; I 

am, therefore, tinder the necessity of giying the plaintiff a 

decree : the plaintiff's costs must be taxed, and paid out 

of the fund in coui't 

Decree for plaintiff (c)* 



1817-^, 



Fjii»* 



such payment), and paid to 
the said plaintiff, or to his 
clerk in Court. And it is 
further ordered by the Court, 
that the said defendant Nerot 
be at liberty to proceed in the 
action at law already com- 
menced by him against said 
plaintiff, which the said de- 
fendant Harris is to defend, in 
the name of said plaintiff; 
and both the said defendants 
are to be bound by such ver- 
dict as may be had on the said 
trial : but no execution is to 
be taken out after trial of the 
said action, until this cause shall 
be further heard after the said 
trial ; and the said defendants, 
or either of them, are to be at 
liberty to examine the said 
plaintiff in this cause as a wit- 
ness, on the trial of the said 
action. And it is further or- 
dered, that the consideration, 
whether either of the said de- 
fendants should pay oTer to 
the other the amount of the 
costs to be taken out of Court 
by the plaintiff; the auction 
duty reikained by said plaintiff ; 
the costs of the said action to 



be sustained by either of the 
said defendants ; also the de» 
fendant's costs of this suit, and 
all further directions, ai^ here- 
by reserTed till after the trial 
of said action ; and this cause 
is to be continued in the paper 
of causes to be further heard 
after such action shall hare 
been tHed, when such further 
decree shall be made herein as 
shall be just." 

(b) For the course of pro* 
ceeding upon bills of inter- 
pleader, where one or more 
of the parties are out of the 
jurisdiction, vide Stevenson t. 
Anderson^ 2 Vez. and Bea. 
407. ^. Edbarcb and Marti* 
nhis T. Helmuth, ibid. 412. in 
notist and Cooper 345. S« C. 

(c) Decree. — Saturday, 17th 
Jan. 1818.— The Lord Chief 
Baron doth order, adjudge, 
and decree, that the Faid plain- 
tiff's bill, as against the de- 
fendant Aitchesony be, and the 
same is hereby taken as con- 
fessed. And it is further or- 
dered and decreed by the Court 
that it be; and it is hereby 
referred to Abel Moysey, Esq. 



TO 



CASES IN THE EXCHEQUER. 



1817, 



Fair- 

9R0THER 
V, 

Prattbitt. 



the deputy to his majesty's 
remembrancer of this Court, 
to tax the plaintiff his costs of 
this suit. And it is further 
ordered, that such costs, when 
tais.ed, be paid by the said de- 
puty remembrancer, to the said 
plaintiff, or his clerk, in Court, 
out of the sum of 132/. 10s. 
cash in Court, paid in by the 
9aid plaintiff. And it is fur-* 
ther ordered by the Court, that 
the said defendants do inter* 
plead, before the said deputy 
remembrancer, as to their right 
to the said deposit money, paid 
into the hands of the said plain- 
tiff; and the said deputy re- 
membrancer is to report to the 
Court, to which of the said 
defendants the said deposit mo- 
ney doth of right belong, and 
ought to be paid : and the said 
deputy remembrancer is to send 
his report to the Court, touch- 
ing the matter^ hereby referred 
to him, with all convenient 
fipeed; and for the better ena- 



bling the said deputy remem- 
brancer to ascertain to whom 
the said money ought to be 
paid, the said deputy remem- 
brancer i^ hereby armed, &c. 
And this cause is to be conti- 
nued in the paper of causes, to 
be further heard on the coming 
in of the said deputy remem- 
•brancer's report, until which 
time the consideration whether 
the plaintiff's costs so to be paid 
out of the fund in court, shall 
be received over again by either 
of the defendants, from the 
other of them; to whom the 
fund which shall remain after 
payment of the said costs shall 
be paid ; and the costs of the 
said defendants respectivelj, 
• and all further directions, are 
hereby reserved: and if any 
special matter shall arise be- 
fore the said deputy remem- 
brancer, between the said de- 
fendants, the said deputy re- 
membrancer is at liberty to 
state the<6ame to the court. 
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TAYLOR V. BAKER, and Others. ^"'Taf 

Jan. 17 th. 

IN the month of October^ 1814, James Strongs one of Notice of a 
the. defendants, being possessed, amongst other estates, i^afnsra 

of certain freehold and copyhold lands, comprising:, in the ▼ender,issuf- 
, - , , . , ^ , 1 , fieieat notice 

whole, about seven acres, subject, as to the freehold part to put apur- 

of the premises, to a mortgage term of 1000 years, vested chaser upon 

in oteJohn Ewin, as a security for 2501, interest, which ther enquiry; 

was further secured by a conditional surrender of that ^^ \i ^dTS" 

part of the premises which was copyhold, borrowed the afterwards 

sum of 300/. of the plaintiff; and, as a security for the fng^d ofa 

repayment of it, executed certain indentures of lease and judgment the 

-. p^rty has a 

release, bearing date the 30th and 31st days of October specific in- 

1814; whereby, amongst other lands and tenements, he <^"™^*'aace 
' •'' ^ ' on the pro- 

conveyed the freehold, and covenanted to surrender the perty, he will 

copyhold. part of the lands in question to the plaintiff and ^^ ^^^nd 
his heirs, upon trust, to sell the same in the usual man- ^^^^ decreed 
ner; and out of the produce of such sale, after reim- against a 
bursing himself, his costs, &c. to pay oif the mortgages un^dgftf^ 
then affecting the premises, and subject thereto, to repay cumstancei. 
himself the sum of 300/. already advanced to Strong, and 
interest ; ^nd all such further advances as^he might make 
to the extent of 500/. and interest ; and after such pay- 
ments, to pay over the residue to James Strongy his exe- 
cutors, administrators, and assigns. 

These indentures were enrolled at the next court ba- 
ron of the manor of which the copyhold portion of the 
premises in question was held ; but no actual surrender 
of the copyholds to plaintiff's use was ever made. About 
Michaelmas preceding the above-mentioned transaction, 
the plaintiff had purchased of IStrong the crop of cole- 
seed growing upon the lands in question, for the use of 
his sheep ; and at the time of the execution of the inden- 
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1818. tures, the plaintiff 's sheep were actually upon the,pre> 
mises, for the purpose of feeding off the crop, and so 
continued until long posterior to the transactions after 



Tatloii 

V, 



BiKsa. mentioned. 



A short titne after the date of the plaintiff^s security^ 
a meeting todk place between Strongs Baker^ and Met-^ 
calfe, who was Baker^s solicitor, respecting the situation 
Df Strortg'*s afiairs, when Baker agreed to become surety 
for him in several sums of money, which he afterwards paid 
to the amount of 350/. and upwards ; and on that occasion 
Strongj to indemnify Bakety agreed to sell him the seven 
acres of land in question, clear of all incumbrances, for 
the sum of 500/. ; and an agreement to that effect was re- 
duced into writing, and signed by the parties on the 7tli 
day of Nov€mbery]81i ; in which Agreement was con- 
tained a clause providing for the repurchase of the pre- 
mises by Strongy whenever he might think proper^ on re- 
payment of the purchase money. 

No part of this purchase money was ever paid to Strong : 
but on the 10th of Novembery 1814, Baker paid the sum 
of 151/. lis. to a person of the name ofRobertSy in dis- 
charge of a debt due to him from Strong; and on the 4th 
of Januart/y 1815, he paid the further sum of 230/. to 
Messrs. Jump and Orton^ Etmn's solicitors, in satisfac- 
tion of EwMs mortgage. Upon which occasion Mr. Or- 
ton signed an agreement of that date, whereby, on behalf of 
himself and partner, as solicitors of Ewwy he undertook 
that Ewin should execute an assignment of his mortgage 
term to Baker. The remainder of the purchase monej 
was paid t6 a person of the name of Bellamy y another 
creditor of Strong, on the SOth of April following. 

At the time of the treaty for this purchase, Strong 
stated to Metcalfe, BaJcer^s solicitor, in answer to some 
enquiries made by \&ai, that he had given the plaintifT 
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m jtidgm^t, or wantiiit of attorney, as a security for 
ifae sum of 300/. which he had borrowed of him ; but 
did not say any thing respecting the deeds of the 90th 
and Slst of October, 1814« In conseqoenee of this 
statement on the part of Strongj Metcalfe thottght pro* 
per to make enquiries respecting it; and, accordingly, 
went to Mr. Johnson^ the solicitor of the plaintifl^ and re- 
quested to see his security; whereupon Mr. Johmon 
shewed him the indentures of the SOth and 31st of Oo 
iobcTj 1814 ; upon which occasion Metcalfe made use of 
the following expression to Mr. Johmon : — ^ Rot the/el' 
low ,' he told me it was only a second mortgage : — are you 
sure he knew what he was signing ?^* This took place on 
the Snd of January 1816 ; and on the lOdi of the same 
month indentures of lease and release were executed, 
whereby Strong conveyed the freehold, and covenanted 
to surrender the copyhold part of the lands in question 
to the use of Baker, in fee. These indentures bore date 
the 2d and 3d days of Jantiary 1815; but were not exe- 
cuted till the 10th, as before stated. By another deed, 
bearing date the 3d of January^ but which was not, in 
fact, executed till the 14th, Ewin assigned the residue of 
the term of 1000. years, vested in him, to Metcalfe^ in 
trust, for Baker to attend the inheritance, &c. 

On the 23rd of January following Strong surrendered 
the copyholds to Baker, Ewin having previously acknow- 
ledged satisfaction on the rolls of the manor of the prin- 
cipal money, and interest due on his conditional sur- 
render. 

The defendant JBaAr^r having by these means become pos- 
sessed of the legal estate in the lands in question, brought 
an ejectment, on the demise o( Metcalfe, against the plain- 
tiff to recover the possession of them ; in consequence of 
which the plaintiff filed a Bill in this Court to set aside 
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1818. the sale to Baker as fraudulent, and prajine^ that he might 

. be let in to redeem the mortgage by paying to Baker the 

principal money and interest due upon it, and for a re- 

convejrance of the lands in question upon the trusts of 

the indenture of the Slst of October 1814. 

The bill also prayed an injunction to restrain the pro- 
ceedings in the ejectment on the part oi Baker ; but which 
the court upon motion refused to gran(. 

Mr. Dauncet/ and Mr. Treslove for the plaintiff. 

The only question is, whether this transaction can be 
said to have taken place without notice of the prior in- 
cumbrance to plaintiff. Here was notice, both implied 
and express. At the time of the sale to Baker^ the 
plaintiff was in actual possession of the land for tjie pur- 
pose of feeding his sheep ; which was the only way in which 
lie could hold possession, since there was no house upon 
the premises. This was notice to all the world* In Daniels 
V. Davison (a), it was decided that the possession of a te- 
nant is notice to a purchaser of the actual interest he may 
have either as tenant, or otherwise ; stnd in Allen \. ^n^ 
thont/ (b) the Lord Chancellor said, " It is so far fettled 
as not to be disputed that a person purchasing where there 
is a tenant in possession, if he neglect to enquire into the 
title, must take subject to such rights as the tenant may 
have." This was the doctrine in Lord Hardwicke*s 
time, in Smith v. Low (c). His lordship says ^^ that finding 
a person in possession of an estate, is sufficient to put the 
party to enquire ; and what is sufficieht to put the party 
. upon an enquiry is good notice in equity." 

(fl) 16 Vez. 249. 17 Vez. (6) 1 Merivale 282. 

433. S. C. (c) 1 Atk. 490. 
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Anotber objection to ibis sale is, that there was no con- * j^^^ 
sideration paid under the contract. It is true that if thc^re ' 
had been, a debt at the time", that would have been a good 
consideration ; but the defendant says he paid different sums 
of money to other persons afterwards ; that cannot be a pay- 
ment under the contract : but if it were a payment under 
the contract : it was made after notice. In Tourville v, 
Naish (a), it was decided that where a purchaser pays 
part of his purchase money, and gives a bond for the resi« 
due, notice of an equitable incumbrance before payment 
of the money, though after the execution of the bond, will 
be sufficient. And this doctrine is confirmed in Story 
V. JLord Windsor (6), where upon a plea of purchase 
for a valuable consideration, without notice, it was held 
to be necessary that the purchaser should deny notice at 
the time of paying the purchase money. The same 
doctrine is also laid down by the Lord Chancellor in 
Maundrdl v. Maundrell (c). In the present case there was 
sufficient notice before payment of any part of the purchase 
money. The agreement for the sale was dated on the 7th . 
November; and on the very day on which it was entered 
into Strong stated that the plaintiff had a judgment or 
warrant of attorney against him. This was sufficient 
notice .to put the defendant upon enquiry ; and that it 
had that effect is clear from the circumstance of Met* 
calfe applying to the plaintiff's solicitor, who shewed him 
the deeds of SOth and SIst October 1814. At all events, 
it is clear the defendant had notice before the execution of 
the conveyance to him ; and that, according to the decision 
in More v. Mayhew (J), is sufficient to bind him. The 
same doctrine is laid down by Ix>rd Hardwicke in Wig 
y.Wig(e). 

(a) 3 P. Wms. 307. (d) 1 Ch. Ca. 34. 

(b) % Atk. 630. (e) 1 Atk. 384. 

(c) 10 Vez. 271. 
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1818. Mr. Jlfor/mand Mr. Wah^ld for the defendant Buker. 

V^^V-^^ —Unless Baker had notice of the plaintiff's claim, be is «• 
Taylor ^^^|^ entitled to protection in a court of eqaity as the 
Baker. plaintiff. The quettion^ therefore, is, whether he had 
such notice of the incumbrance to plaintiff as ought to 
have put him upon making fiirther enquiry. It has been 
contended that the circuuetanoe of the plaintiff's sheep 
being upon the land was sufficient to appriee him that the 
plaintiff had some claim in the land; and seTeral cases hare 
been referred to in support of this doctrine : but all those 
cases were decided upon particular circumstances ; and^ 
therefore, can have no eflect in establishing a general 
rnle. If the rule contended for were to prevail, no man 
could sell a crop of grass to a butcher without emburrasa^ 
ing the sale of his estate. That argument, therefore, ia 
quite out of the question* 

The material point is the notice given to Baker before 
the advances made by him on account of Strong. This 
case is different from all the other cases whid^ have beea 
cited. Baker was liable to pay Strong^ a debts; and 
had, therefore, a right to secure himself by purchasiiig 
this estate. He bargained for nothing but an equitable 
estate ; and in equity a debtor is equally bound to pay all 
his creditors; so that, primd fade, his right was equal to 
plaintiff's. Any creditor, however, has a right to clothe 
himself with a better security; and this has been done by 
Baker. Notice of a mere warrant of attorney can never 
bind the purchaser. Suppoee a maa were to be in treaty 
for the purchase of an equitable interest^ and any per- 
son were to inform him that the vendor had given another 
a warrant of attorney, — would he be bound to enquhte ef 
the creditor whether he intended to act upon the war- 
rant ? 

The first intimation which Baker received of the real 

situation of the property was on the 2nd of January/ and 

8 



Tatloe 
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thw Ke had paid part of tb9 purchase ifloney. With r^ 1818. 

8pe<:t to TouTvUk ¥. JVauA (a) : tJie first part of that case 

is pertaUxly \n favour of the plaintiff; but the latter part 

is ip poiut for the defendant The Court will not sever Bakb* 

the purchase money. Suppose a man contracting to pur« 

cha^ an estate at $000/. were to pay part, and to secure 

the other by bond, — would the Court consider the security 

M applicable only to that which was already paid? The 

a^^t itsf^lf «hews that be could not have been aware of 

tbi? nature of th^ security. This is like the case of n 

third nu>rtgagei^ buying in th^ firsts which the Court will 

^waya permit, where, at the time of the third mortgage 

being ^nfa^red into, the mortgagae had no notioe of tha 

second incumbrance. 

With respect to costa, the plaintiff ought to have made 
nil his sacurities available l^fore hi^ disturbed the defend" 
ant's purchase ; but it does not appear that ha has taken 
anj steps of that nature ; he cannot, therefore, be entitled 
to costs. 

L.OA9 CHIBF BaROK. 

This is a liill by Td^/lor against JBafer, who is the only 
substantial defendant to set aside ^ purchase made by 
Buhr^ of some land previously eonveyad to Tq^Iqt as a 
security for money. 

In the month of October j 1814, James Strong being 
the owner of the property in question, subject to a mort- 
gage to ^mnt borrowed of I^for the sujn of 300/. i and, 
^ a security for that and ether advances, executed a con- 
veyance of the equity of redemption to Tay/or in fee, in 
trust to sell and p*y off the debt- In the deed by which 
this conveyance is made, there is a covenant to surrandor 

(a) Aata 
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1818. the copyholds to the use of Tat/lor in fee ; so that Tat/lor 
became possessed of a clear equitable interest, in the pro- 
perty in question, to the extent of his own demand against 
Strong. This conveyance was made on the 31st of Oc- 
tobcr, 1814 ; and on the 7th of November following^ • 
Strong^ Baker^ and Metcalfe, the solicitor, had a meet- 
ing, respecting the advance of some money to pay off 
Strong'' s debts; when it was agreed that, to secure Baker'* s 
advances, the sale in question should take place. On 
that occasion, Strong being asked whether he had given 
any security to plaintiff, said he had given him a judg- 
ment, or a warrant of attorney, so that Baker and Met^ 
calfe had clear notice that some security had been given 
by Strong to Baker. 

Three days after this meeting Baker, in part perform- 
ance of his contract, paid to one of Strong^ s creditors the 
sum of 134/. II5. in discharge of a debt due from Strong. 

One of the questions which arise in this case is, whether 
this notice of a judgment was not such notice to Baker j 
as should have induced him to make further enquiry. 

On the 2nd o( January, 1815, Metcalfe came to John^ 
son, as attorney for plaintiff, and asked him what the 
nature of the plaintiff^s security was^ upon which John- 
son produced the deeds of conveyance to plaintiff, and so 
g^ve full notice of the whole state of the incumbrance. 

On the lOth of the same month, however, a conveyance 
was made of the property in question to Baker; the term 
was assigned on the 17th, and on the 23d a surrender 
was made of the copyholds. Baker paid the residue of 
his purchase money to Bellamy, on the 20th of J[pn7 fol- 
lowing. 

All these transactions took place after full and com- 
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« 

plete notice of the. plaintiff's incumbrance. Baker hav- 1818. 
ing procured the assignment of the mortgage to a trustee 
for himself, unquestionably gained a right to make use of 
it in the same way as any other mortgagee in a- similar 
situation might have done. Under these circumstances 
the plaintiff £les bis bill for an account and redemption 
against Baker^ and says, <^ You are precisely in the same 
situation as Ewin,^^ But Baker says, '^ I have the legal 
estate ; and having that I have ousted Tat/lor of the pre- 
mises : he cannot have the estate, vrithout paying me every 
thing that is due to me. I had an equitable estate ; and 
the plaintiff having only the same interest, we were in 
pari conditioner and whichever could get the legal estate 
took the benefit of it. It was the tabulam in naufragio.^* 

In general, the riile of the court is, that if thore be two 
persons in similar situations, with equal equity, and one 
procures the legal estate, the legal estate shall prevail : 
but then they must have equal equity. 

If Baker had, bond fide, advanced money to Strong^ 
without knowing that any thing was due to Tayfor, he 
woiild have had an equal right with Taj/lor : but if be knew 
of Taylor^s interest, he cannot, by getting in the legal 
estate^ exclude him from the benefit he had before. 

The only question then is, whether Baker had notice 
of Tat/lor^s claim or not ? ^nd I think that he had. 

When I ask a person who sells an estate to me, whe- 
ther there be any incumbrances on the estate, and he tells 
me there is a mortgage, that is clear notice of the mort- 
gage. Where then is the difference? The defendant 
has notice that there is a judgment : that surely is suf- 
cient to call upon him to make further enquiry ; and 
the defendant's solicitor certainly did act under that 
impression. Is not a judgment a lien upon the land? 



ao 
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and can a purchaser, havioi; notice of each a liea^ 
say, with any feimess, that he bad no notice of any claim 
on the estate ? It seeiqs to me, therefore, that be h^d 
notice of a security ; and having sueb notice, he wa$ 
bovJod to Diake further enquiries (a). It is ioipoasiUe to 



{a) It hafl long been decided, 
that whattTtr pats a party apon 
eQ|[aiiy, is good noticf in eqai* 
tf^ SmUh v« Loae^ 1 Atk. 
489. the ceurts rftquiriog that 
e¥ery piecnatioa ahoald he 
Uluo by a parehMer, which 
a person ef ordinary prudence 
would take. HUl y. Simpson^ 
7 Vfz. l^, vide 170. Hiern 
▼. MiUf IS Ve?i. l$o. Upon 
thi« principle it h»s been de<- 
termined, that in all cases, 
where a vendor cannot make 
out a title hut hy a deed whidl 
laswls to another £sct, the par** 
chaser wiU be affected viih 
qotice of that f9£t; for it 19 
crassa negligeniuf^ If he seek 
not after it, Moore v. Bennett^ 
3 Cha. Ca. ^46. Bme v. for/ 
of Banbury^ I Cha. Ca. 287. 
Drq)er^s Con^am/ v. Yardleyy 
9 Vern. 662. MerUm v. Jei- 
Uffcy Ambler 313. And if a 
mortgage foe made, or a lease 
granted, in consequence of the 
savnender of a former lease, 
hy which Comer lease an ad*. 
verse title would appear^ the 
v^i^gee wiU he affected wHb 



notice of such title. Copptt 
V. F€mnybQrough^ % Bro. Cha. 
Ca, 291. Upan the same prin- 
ciple it has been decided, that 
where a man kuews that the 
legal estate is in a thiid fMsrson 
at the time he purchases, he is 
bound to l^ke notice of the 
trust. Anon. 2 Freem. 137. Fl. 
17 U But where a term is as- 
sifned generally, to attend the 
ipheritance, it will not of itself 
be notipe to a purchaser af uny 
thing, but that there is an in- 
heritance to be protected, and 
that the term is attendant 
(which he knew before) ; but if 
it be declared in the assign- 
npent, that the term is assigned 
to attend the inheritance, at 
UmHtd^ Off 9$tHed by « parti- 
cular 4ee4y or to proied ^ 
uses of a seUlemeni^ that will 
he notice of the deed or settle- 
meot, knd of all the uses of it. 
Per ]Loid Hmrdmiekey ia fVO^ 
hugkby V. fViUoughb^y ciiiod ia 
iTmnfi. 768. It being a set- 
tled principle that, if ajpnrchMer 
have notice that the^ is a deed^ 
be yriU he bawd by the wMfi 
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lay out of the consideration of this case the expression 
Metcalfe made use of, on being informed of the convey- 
ance to plaintiff :*--^^ Hot the fellow/ he told me it was a 
mortgaged That makes it as clear a case as I ever 
heard : I must decree for the plaintiff.^ 

Another question arises with respect to. costs : in gene* 
ral; a mortgagee is ei^ti^ed to costs ; but that is not an uni* 



1818. 



Tatlob 



of its contents, Penan r. 
Cherry^ 2 Vera. 384. For this 
reason, notice that there is a 
lease is notice of all its con* 
tents, and of all the covenants 
In it. Tanner J. Florence^ X 
Cha. qa. 250. HaUi. SmUh^ 
14 Vez. 426. ; and, therefore, 
'Where a lease for lir^s con* 
tained a coyenant to grant a 
new lease on the dropping of 
a life with the same provision 
for renewal on the death of 
any person, to be named in 
any future lease, a purchaser 
having notice that there was a 
lease, although he was not 
aware of the coTenant, was 
ordered to grant a new lease 
with the iame provision, Tajf- 
-lor T. Stibberty 2. Vez. Jun. 
426. It seems, however, that 
the mere fact of his having at- 
tested the execution of a pre- 
tIous deed will not affect a 
purchaser with notice of the 
contents of that deed, Beckett 
-yt.Cordky^ iBro.&C 953. 



Akhongh a contrary opinion 
appears formerly to have pre- 

^vailed. Vide Moeatta v. Mtir- 
gatroydy I P. Wms. 393. Vide 

' etiam Mr. Cex^s note upon that 
case, ibid. The possession of 
a tenant is noiice of his whole 
interest, 2 Vez. j an. 440. JHiern 
T. Mill, 13 Vez. 120. whether 
as tenant or otherwise, Daniels 
V. Davison, 16 Vez. 249.—- 17 
Vez. 433. S.C. and even of an 
interest, accrued by a title pos- 
terior to that on which his 
possession is founded, Allen v* 
Amhonyy 1 Merivale 283. But 
possession is not even prmd 
facie evidence of title, because 

. it may be either by sufferance 
or trespass : a purchaser, there- 
fore, is bound to enquire into a 
title, though the party of whom 
he purchases be in actual pos- 
session ; and if, upon being 
asked for the deeds, the vendor 
acknowledge that he has them 
not, the purchaser must make 
further enquiry, 13 Vez. 122, 
G 
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venal role; and if it werBi I sbouM fiodi myself beoiid to 
depart from it when necesBary : I am^ howler, supported 
by a decree of tke Master of Ae Rolls^ in vhicli his kottoinr 
taade a nortgagee pay costs (e). 

The mortgagee in this case has acted in an extremely 
dishonest way : knowing of the pkintifPs ineumbrance 
be deals with this mortgagor behind his back. He 
says, I know the plaintiff has this charge, but will 
o«i6thim of his right; I cannot oUqw sudi a mortgagee 
to hare his costs : they are not costs imposed by any wQr 
tract between the parties* 

With respect to the ejectment, the defendant had m 
f ight^to get into possession : I diereibre shall not Inter- • 
fere with that; Strong is not tohaVe his costs. 



Decree for plaintiir(i>. 



(a) Vide aho D^tttin t. Gate^ 
7 Yez. 5IS3. and ShtOtieiMffih r. 



L^»ther thcne cksd. 



Decree. (*) Scaurday^ Jan. 17, 1818. 

—The Court doth declare th^t 
the sals of the freehold and 
copyhold premises in the plead- 
ings of this ouise mentioned, 
by the defendant Sinmg to the 
-defendant Baker j is a fraud 
upon the conveyance made by 
ther said defendant Strimg to 
the said plahitiff in the said 
pleadings meationed. And it > 
is thereupon ordered, adjadg- 
ed, and decreed, by the Court, 
that such sale be, and the same 



is hereby set aside aecerdiegly* 
And the Court doth. c||M:lai9 v 
that the said plaintiff is eat*, 
tied to redeem the mortgage 
made to John Ewen in tke saad 
pleadings mentioned^ and as* 
signed by him to the said de- 
fendant Baker. And for that 
purpose itis ordered, adjudged, 
and decreed by the Court, tiiat 
it be, and it isJierel^ referred 
to Jfiel Mi^sof^ Es^. the de- 
puty to his Majesty's. lU- 
membrancer of this CoMxty to 
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take an account of the princi- 
pal monej and interest dae on 
the said mortgage, so made to « 
the said John Ewen^ and as- 
signed by him to the said de- 
fendant Baker as aforesaid. — 
And ft is further ordered and 
decreed by the Court that, 
lipon payment by the plaintiff 
ef what shall be found dae to 
the saM defendant Baker on 
taking the said account, after 
dedncting the costs hereinafter 
mentioned, the said defendants 
Baker and Scrimshdre^ shall 
€on?ey and surrender, at their 
ewn costs and charges, the said 
freehold and copyhold pre- 
mises to the said plaintiff and 
his heirs, or as he shall direct ; 
and that said defendant MeU 
cal/e shall assign the free- 
hold part of the said premises 
for the residue of the term of 
1000 years to the said plain- 
tiff, or as he shall direct, at 
the costs and charges of the 
said plaintiff; and that such 
conveyance and lissignment be 
settled by the said deputy re- 
membrancer, to whom it is 
hereby referred to settle the 
same 40 case the parties differ. 
And it is farther ordered and 
decreed by the Court, that the 
said defeddanlb da delirer up 



to the sud plaintiff the said I8I8. 
conyeyance, mortgage, and as- V^^Y^^ 
signment, and all. other title '^^X!'^*. 
deeds, evidences, papers, and BAKsa. 
writings, in their or either of 
their custody, possession, or 
power, relating t6 the said free- 
hold and copyhold premises. 
And it is further ordered and 
decreed by theConrt that it be^ 
and it Is hereby referred to the 
aforesaid deputy remembrancer 
to tax the said plaintiff, an J 
the said defondants M^oaifi 
and Scritmltire, their costs of 
this suit; and that the costs of 
the said defendants Meieaye 
and ScrtmsMrej when taxed^ 
be paid to them by the said 
plaintiff. And it is farther 
ordered and decreed by Hm 
Court, that the said plaintiff 
shall be at liberty to deduct 
what shall be allowed to htm 
by the said deputy remem- 
brancer in respect of his taxed 
costs, and what he shall pay 
to the said defendants Me/co/^' 
and Scrimshire in respect of 
their taxed costs out of the mo- 
ney which shall be found l^y the 
said deputy remembrancer to be 
due to the said defendant Baker^ 
upon taking the account here- 
inbefore directed, 8cc. 



G2 
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1818. . 

^^818?' DAVIES r. DAVIES and Others. 

Leveies TT^ EES Lewis Davies^ being entitled to a reversion in 

rerenlon'di^ JlI/ fee, expectant on the death of the survivor of Lewis 

reefed to be Davies. and Jonneii his wife, of and in certain lands in 

raised by sale 

or moTtpge, the county of Caermarthefiy called Tj/tijf coed, made and 

and declared published his last will and testament, bearing date the 
to carry m- '^ 7 o 

terestfrom 2nd Julj/ 1791, and executed and attested so as to pass 
the t^tM* freeholds, and thereby made the following devise, viz.— 
it not appear- ^ I give and bequeath to my sister Esther Davies the. sum 
wifl that the ^^ ^'* ^^ ^ P^^^ ^^ ^^^ ^^°^ called Tynycoed, jsituate, 
e«tatechargcd lying, and being, in the parish of -Me/Aufy, and county of 
fioD. Caermarihen. Also, if the above-named Esther Davies 

happen to die before her son William Davies, the above 
sum is to go to William Dannies her son. And I give and 
bequeath to my sister Arm Jeffreys the sum of SO/, to be 
paid on the land above^nan\ed, situate, lying, and being, 
in the parish of il/e/Ar^y, in the county of Cben?iar<Ae», 
by my executor hereunder named. Also I give and be- 
queath unto my brother jLezotV Davies (one of the defend- 
ants) all the above-named messuage, tenement, or land, 
called Tynycoed, situate, &c. and his heirs and assigns 
for ever : and I nominate and appoint dear brother Lewis 
Davies, of the aforesaid parish and county, to be my sole 
executor and residuary legatee of whatsoever is not herein 
mentioned.'' 

The testator died in September 179^, and the defend- 
ant Lewis Davies proved his will. Lewis Davies, one of 
' the tenants for life of the estate, died in March 1805 ; and 
Jonnett Davies, the other tenant for life, died in March 
1813 ; previously to which, however, viz. in the month of 
January preceding, Lewis Davies sold and conveyed his 
reversion in the Tynycoed estate to Sir George Griffiths 
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TVilUams^ another defendant, who, upon the death of Jon* 1818. 
tieit Daviesy the last tenant for life, entered into posses- 
sion of the property. 

The object of the present suit was to have the legacies 
of 40/. and 20/. by the will bequeathed to Either Da- 
vies and Ann Jeffrej/s^ raised and paid ; and the princi- 
pal points in dispute were, whether they were to be raised 
by sale or mortgage, or were to be paid out of the rents 
and profits of the land a^ they accrued, and whether the 
legatees were entitled to interest on their legacies from 
the death of the testator, or from the death of the te« 
pant for life, 

Mr. Martin and Mr. Richards^ for the plaintiffs, in- 
sisted on a sale or moi*tgage, and on the right of the lega- 
tees to interest from the death of the testator. 

Mr. Wingjield and Mr. Phillimorey for the defendants 
Lewis Daviesj and Sir George Griffiths Williams^ contended 
« that as the will contained no direction for the sale or mort- 
gage, the legacies could not be raised by that means ; and 
that no interest should be paid till after the death of the 
tenant for life. That the legacies being charged upon the 
estate, could not take eifect till the testator's interest came 
into possession : that if the testator had meant it other- 
wise, be would have directed a sale of the reversion : but 
as there was no direction of that nature in the^ will ; 
it must be presumed that the legacies were not intended 
to be payable until the estate came into possession. 

Lord Chief Baron, 

This is a bill by the legatees of a testator against the 
devisee and purchaser of an estate for the payment of le- 
gacies charged upon it. The will directs that these lega- 
cies shall be paid on the land 3 and I cannot conceive how 
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Dayiei. 



tbis can be complied with, unless by the ordinary course 
of sale or mortgage. The couft is in the constant habit 
of directing sales Tor the purpose of giving effect to this 
species of legacy. But it is said, that this is a reversion, 
and that the testator could not intend the legacy to be paid 
before it came into possession. It does not however appear 
to be a reversion from the will : it is hot sufficient that it 
should be so alleged in the bill ; it should appear from the 
will. Here the testator says nothing about it, nor does he 
fix any time of payment; the law therefore fixes the time. 
1 never saw a clearer case in my life ; the will directs the 
legacy to be paid out of an estate, and that estate hap* 
pens to be a reversion : but a reversion is as capable of 
being sold or mortgaged as any other estate. 



Decree for plaintiffs, (a) 



Decree, (a) Monday^ the 19tb day of 

January^ 1818. — It is ordered, 
adjudged, and decreed by the 
Court, that it be, and it is 
hereby referred to Abel Moy^ 
tei/j Esq., the deputy to his 
majesty's remembrancer of this 
Court, to take an account of 
what is due to the plaintiffs, in 
respect of the two legacies in the 
pleadings stated, given by the 
will of the said testator, Reee 
Lewis Daviesy and to compote 
interest on the said legacies 
from the death of the testator 
ReesLewtsDaoieSyinSepiember 
1791, to the time of payment 
of the principal of said legacies, 
which interest is to be com* 



put^d at the rate of 4/. per 
ceut. per annum. And it is 
also referred to the said deputy 
remembrancer to tax the said 
plaintiffs their costs of this suit, 
and also the costs of the said 
defendant William DavieSf 
which latter costs of defendant 
William Daoia are to be paid 
to him by the said plaintiffs; 
and they are to receive and be 
paid the same over* again, to» 
gether with their own costs, in 
manner after directed. And it 
is further ordered and decreed 
by the Court, that it be, and it 
is hereby referred to JbelMoy-^ 
sey^ Esq. the said deputy re« 
membrancer,to raise the amount 
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of the said legacies, interesti aod 
costs, by sale or mortgage, of 
80 nuich of the estates de? ised 
to the defendant Lewii Daokij 
charged with the said legacies 
as may be sufficient for that 
parpose; and if by sale, the 
said deputy remembrancer is to 
cause the usual adrertlsements 
to be inserted in the Latuhn 
CfOaeUe^ and such ether papers 
as he shall think fit, announc- 
ing such sale: but in case the 
said parties shall proceed to 
raise by mortgage the money 
necessary for the purposes 
aforesaid, they are at liberty so 
to do upon proceeding therein 
without delay. And it is further 
ordered by the Court, that the 
costs of the said plaintiffs, ^nd 
of the defendant William Da* 
viesf when obtained by the 
means aforesaid, be paid to the 
said plaintiffs, Thomas Vavks 
iind Rees Jeffriesy or to one of 
them, or to thehr clerks in 
Cdurt. And it is further order-i 
^ that the amount of the 
legacy 'of 40t, when raised, be 
paid into Court, in trust, in 
thia cause; and that the in« 
terest thereooy when nused by 



the said deputy remembrancer, 
be paid to the said plaintiffs, 
Thomas Dtnia, and Either his 
wife. And it is further ordered 
by the Court, that the said sum. 
of 30/., and the interest to bo 
computed thereon, be paid to 
the said plaintiffs. Rest Jeffries^ 
and Ann his wife. And it is 
further ordered, that the sum of 
40/., the amount of the plaintiff 
Esther Daoies*s legacy, when 
paid into Court, as before di«. 
rected, be laid out by the de« 
puty remembrancer,in his name, 
in the purchase of bank 3 per 
cent, consolidated annuities ; 
and that the deputy remem« 
brancer do from time to time 
receire the dividends thereof, 
and pay the same orer to the 
said Thomas Domes, Bad Esther 
his wife, for and during the life 
of the said Esther Daoiesy with 
liberty to thedefendant WilUam 
Damesy or any other person in* 
terested therein, after her death 
to apply to Aa Court, touching 
the same as they shall be ad« 
Tised ; in the taking of which 
said accounts the said deputy 
remembrancer^ &c 



1818. 



Datibs 

V. 

Datiss. 
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1818. 

JimtMi:^ 19. Randolph, Clerk, v. cordon and others. 

Entries in a TN this case the following question arose upon the 
book coming I .j 

out of the •*- evidence. 

possession of 
a defendant 

who was the The plaintiff was rector of Much Hadham in the county 
^^l^^^^^ otHeriSy and instituted the present suit against the de- 
rector not al- fendants for the tithes of hay and grass. The defendants 
read as^evU '^y *'*®''* answer set up two rooduses, in support of which 
dence to sup- their counsel offered to read in evidence certain entries from 
on the"testi- s^book purporting to contain, amongst other things, a state- 
nonyofawit- ment of the custokns in the parish respecting tithes, which 
hebeliered it ^^^ introduced by the testimony of a person of the name 

to be in the of Thomas MotL who deposed, that " the book in question 
rector s hand- '^ . ' ^ 

writing, from was the property of Francis Stanlet/y one of the defend- 

w1K'e''^orU *"^^» ^'*°™ ^'^^^ ^® received it : and that he believed that 

ginal will of the whole of the writing in the said book to be the hand- 

Doctors**'*" writing of ^lY/iflm Stanley^ doctor in divinity (who was 

Commoni. the grandfather of the defendant Stanleyj and had been 

rector of the parish from the year 1690, to the year 1733). 

And he further deposed, that he, the witness, was the 

better enabled to state pf whose handwriting he believed 

the book to be, from having compared the writing in the 

book with the original will in Doctors* Commons, of the 

8aid William Stanlet/y which appeared to be wholly in 

his own handwriting, and that he believed the book and 

the will to be written by one and the same person/' 

Mr. Dauncet/ and Mr. Boieler^ for the plaintiff, oh* 
jected to the book being read, because it did not come oul^ 
of the proper custody, and because the witnesses knowledge 
of the testator's handwriting was derived only from acom- 
parison of it with that in the will. 

Mr. Fonblanque, Mr. Martin, and Mr. Palmer, 4br the 



Rakdolph 

V. 
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fSefendants.— In Buller's Nisi Prius it. is stated, that in 1818. 
» case before lord Hardwickcj where a parson's book was 
produced to prove a modus, the parson having been long 
dead, a witness, who had examined the parish books, in Goaoov. 
which was the same parson's name, was permitted to swear- 
to the similijtude of the handwriting (a) ; and in RoeY.^ 
RavbRns (6), Mr. Justice Le Blanc permitted an entry- 
to be proved by a comparison of handwriting, on the* 
ground that at that distance of time no better evidence » 
could be produced. Thecas^ of Morewoad v. Wood (c) 
is nearly in point : there proof of handwriting was ad-, 
nitted, by shewing the similarity of that in question to 
the handwriting of a will; and no objection was taken 
either at bar, or by the court. If this species of proof 
were not to be admitted, it would destroy almost all evi- 
dence arising from receipts given by parsons to occupiers; 
as, in many cases, there can be no other way of proving 
such ancient documents. Old deeds are held to require 
no proof of handwriting; and the principle upon which, 
this rule rests is, that from the antiquity of the instru- 
ments, i^ would in most cases be impossible to prove the, 
handwriting of the parties executing. But books cannot 
prove themselves; and, therefore, from the necessity of the 
case we must resort to some such medium of proof as the 
present, as otherwise, instruments of this nature would be 
of no avail. This is the best evidence which the nature of 
the case admits of. In a case which occurred some years 
ago on the northern circuit. Earl of Egremonl v. Lord 
Vavasour f books com ing from a chest in which the manorial 
documents were kept, and purporting to have been writ- 
ten by a former steward of the manor, were received 
without further proof on the ground of their antiquity^ 
and the impossibility of proving the handwriting at so 
distant a period. But here we offer further proof arising 

Ca) P. 236. (c) II East. 327, in notis. 

Xb) 7 East. 382, . . 
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1818. from the similarity of the handwriting : although the 
^^^^^"^^ whole of the will may not have been written by the te«-* 
V. tator, his name must at all events have been in his hand* 

6«Bjiiiv. writing; and that would be sufficient to form a compa-* 
rison. If the bodk had come out of the possession of 
another person not interested, there is- no doubt but it 
would have been evidence. Rector's books handed ftota 
rector to rector, and coming out of the proper custody, 
are always admitted with very trifling additional testi- 
mony. There is no doubt but that if Stanley had not 
Keen a defendant, and this book had come out of his ous-* 
tody, it would have been received ; — ^why then should 
Stanleys being a defendant make any distinction? In 
Bertie v. Beaumont (a)j a receipt was admitted, though 
it came out of the custody of the defendant, without any 
proof of the handwriting ; and there the court said, ^^ the 
person to whom, the receipt was given being of the same 
name, there was reasonable infer^ice that they were sa 
connected as to make this the proper custody ; and rea* 
sonable evidence of proper custody is all that can be re* 
quired, and is sufficient." In this case there is the same 
species of evidence ; the defendant out of whose posses* 
sion the book comes, is of the same name with the former 
rector; and we have the additional fiict in proof> that be 
is one of the same &mily. 

Mr. Dauncey, in reply, was stopped by 

The Lord Chief Baron. 

Ifthis book had come from the proper custody; that 

* is, if Stanley had proved that he was grandson of the for<« 

mer rector, and that he had found this book among his 

grandfather's papers, there is no doubt it would hafve 

been admissible as evidence : but that is not do^e in the 

(fl) 2 Price 307. 



CASES IN THE EXCHEQUER. 01 

present case ; the boolc is merely proved to have eoiM 1818. 
put of the custody of a person who is a defendant and a ^^-^'V"^^ 
grandson, but there is no evidence to shew where it was ^^^^ 
ii3und. There are many cases in which books of this sort fio&Bov. 
have been rejected, because they did not coqie out of the 
proper custody. I recollect a case in which a book was 
attempted to be produced as coming out of the Bodleian 
library, but the Court would not receive it. The case is 
the same .w'lA respect to Terriers* I therefore do fiot 
think I can receive this book ; coming, as it does, out of the 
custody of a defendant, without some further evidence. 

But then it is said that this book is in the hand- 
writing of the former rector ; and if so, it is certainly of 
great value, because books written by preceding rectors 
are always evideoce against their successors. But how 
is the handwriting proved? Here is a book produced, 
we will say, ior the sake of. argument, from the street; 
end I am called upon to believe it to be in the handwriting 
of the former vicar, because it is said to be very like it 
I recollect many cases in which books have been rejected, 
although the similarity of the handwriting to writings 
by the same person had been proved in a tolerably 
satisfactory manner. But let us for a moment suppose 
that a book might be proved in this manner, — what is the 
evidence here ? The witness looks at the book, and says 
he is induced to believe it to be in the handwriting of a 
preceding rector; not because he was a person residing 
at a great distance, and in the habit of corresponding with 
him, but because the handwriting in the book is the same 
with that of the rector's will in Doctors' Commons. We all 
know, that most people do not write their wills themselves. 
The witness says he believes the whole of the will to be in 
the handwriting of the rector ;-<— but how can be know that ? . 
. He goes to the registry, and finds a will there, purport- 
ing to be written by somebody who wrote the whole of 
it; and upon this he ventures tp swear that it was all 
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1818. written by the testator. AH he could with any correct* 
^^^^^""^^ ne88 say was, that the will appeared to be all in one haiid- 
V. writing, and that therefore he concluded some person 

Goapov. wrot^ the whole of it. That person certainly may have 
been the periion who wrote this book; but it does not fol- 
low that it was written by Stanley. Unless it can be aU 
leged that because a paper appears to be a will, it is 
in the handwriting of the person whose will it appears to 
be« such evidence as this can never be received. 

Evidence rejected. 



SHAW V. PICKTHALL, and Others. 

Bequest of fTlHIS bill was filed by the plaintiff as one of the trus*- 

SwouUn^ JL tees named in the will of Robert Masotiy for the 

buildUig purpose of ascertaining to whom the sum of 800/. navy 

The fact that ^ P®^ cent, annuities, part of the testator's estate, stand- 

almshousefl ing in the joint names of himself, and of Spencer Newman^ 
wereinmort* " /.,,/.! , i , rw^^ i *• 

main before one of the defendants, belonged. The testator, by his 

the mCeo. ^iu^ directed that the sum of 1000/. (which was reduced 
proved bj an by a codicil to 800/.) navy 5 per cent, annuities, after 
Si^anda'n ^^^ ^®^*^ ^^ ^^^ nephew Robert Stockeld, to whom the 
extract from dividends were to be paid for his life, should be trans- 
*^,»^ ferred_into the joint names of the plaihtiflT and Spencer 

Newman^ who were his executors, and of the then officiat- 
ing minister, churchwarden, and overseer, of the town 
quarter of the parish of JValthantj Holy Cross^ and their 
. successors for the time being, ^' upon special trust and 
confidence, that they, the said executors, minister, church- 
warden, and overseer, and their successors, should, within 
the next summer months between Lady^day and Michael" 
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masj after the decease of his nephew Robert Stocheld^ have 18I& 
the receiving, hying out, and expending of the said 1000/. 
navy 5 per cent, annuities, for the sole and only purpose 
of rebuilding, in a plain, strong and substantial manner^ 
the four almshouses at the west end of the entrance into 
the town of WaUham therein mentioned, for the use, be- 
nefit, and reception, of poor widows, to inhabit and dwell 
therein, in the same way and manner, as the same charity 
always had theretofore been, and was then regulated and 
governed, since the original foundation and endowment 
thereof, and to and for no other use, trust, intent, or 
purpose whatsoever. But in case the said stock should be 
more thaa sufficient to rebuild the said almshouses, then 
the said testator desired that the residue and remainder 
of such stock should be laid out and expended in bread, 
and given unto such poor widows, between Michaelmas 
and Ladt/'dat/y by weekly allowances, fronSi year to year, 
80 long as the residue atid remainder of such stock should 
be to be expended, according to the discretion of the sur- 
viving parties having the management thereof for the 
time being." 

Robert Stockeldj the testator's nephew, to whom the 
dividends were given.for life, having survived the testator, 
died m February/ y 1816; and upon his death, the 800/. 
stock in question was transferred into the names of plain- 
tiff, and of the defendant Spencer Newman^ and was 
claimed by the minister, churchwarden, and overseer, of 
the town quarter of the parish of WaUham^ Holi/ Cross^ 
upon the trusts of the will ; in opposition to which, how- 
^ ever, a claim was set up by William Youngs the testator's 
next of kin, on the ground that the bequest was void 
under the Statute of Mortmain (a). 

The only question was. Whether the lands upon which 
(a) 9 Geo. II. c. 36. 
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1818. the almshooses in qoestion were built^ were in mortmain 

^^^^^^^"^^ before the passing of the statute. 
Shaw 

PicKTBALL. Mr. Dauncet/ and Mr. DucJcworih for the plaintiffi 

Mr. Trower for the minister, churchwarden, and over- 
seer, relied upon the evidence of a witness in the cause, who 
deposed that ever since he had known the almshouses in 
question^ the following inscription, carved in stone was 
fixed in the ceiitre of the front of them : — 

^^ Birth is a pain ; life, labour, care, tml, tbrall. 

'^ In old age strength fails ; lastly, death ends aH. < 

<^ Whilst strong life last, let virtaeus deeds be shelm ; 

'< Fruit of such trees are hardly thereby seen or knowm 

*' To hare reward with lasting joys for Ay, 

^^' Wbeft vicious actions fall to end's decay* 

<^ Of wealth o'rplos, land, money, stock, or store^ 

^' la life therewith relieve aged, needy, poor ; 

^^ Good deeds defer not till the funeral rites be past. 

*^ In lifetime what's done is made more firm, sure, and fast : 

^ So ever after it shall be known and seen 

^^ That leaf and fruit shall erer spring fresh and ^reen." 

As a further proof that this inscription was made at the 
time it bore date, he read an extract from Farmer's His^ 
tory of Walthamy Tpublished in the year 1735, page 38, 
vizn ^' There are also several houses g;iven for the use of 
the poor, amongst which are four at the entrance into the 
town, and on which there is the underwritten inscription 
in old verse, dated 1626:'^ (then followed the inscription,) 
" these four houses were given by ■ ■* Green j pur- 

veyor to king James the First, for four widows; the land 
that belongs to them, was let lately at 4/. per annum.'* 

Mr. Agar, for the next of kin, contended, that this evi- 
dence was not suffident to prove that the almshouses in 
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ctueition were in mortntiti previous to Urn statate, ftnd 

that the deed* or iostromeat by wbich tlie hmd on wkieb 

the almshouses were built was granted ought to be pro- », 

dnced. Pic««i*i. 

Lionn Chiep Baroit. 

Thmne can be no doubt as to this case. From the an* 
dent date of the inscription, we must presume that tl|ese 
buildings were in existence long before the statute. De» 

. dttre that the minister, churchwarden, and owrseer, aca 
eatiDed to the 800L 5 per cent* annuities bequeathed by 

. tiie testator, and that they must apply it according to tho 
tmslBoftfae will. 

The coats of all parties must be paid out of the fund. 



WRIGHT and Others v. BWULu 



Jammrjf %U 



THE bill prayed the specific performance of an agree* Specific per- 
ment entered into bj the defendant with timplaintiffs, ^^^^^^ 
IM assignees dT Spencer Compiany a bonkrvpt, jBnt the pur» contract for 
«hase of a debt of 558/. Us. ad. doe to the estate of the ^fVddbL^ 
hanlLrupt, and of George JbadrexM Pourtalesj from a peri- 
aon of the name q{ Lespinassey on the balance of an ac* 
^oUnt bdiween thenu 

The circumstances of the case were as folfows :-— 

The bankrupt Compton^ previously to his baakrapicy, 
carried on business as a merchant in copartnership with 
jPourtaU$; but, inccwe^uence ofJP^Mriaks hwg resident 
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1818. in PariSf the commission was awarded against Cofnptan 
alone, who was thereunder duly found a bankrupt. 

Shortly after the commission a meeting took place of 
the creditors of Compton and Pourtalesy for the purpose 
of considering the state of the outstanding debts due to 
the firm ; when it was agreed that the plaintifls, a» 
assignees, should be at liberty to sell sundry of such 
outstanding debts for the benefit of the creditors. In 
pursuance of this agreement the plaintifi^, in December 
1808, contracted with Mr. David Milney who was the 
agent for the defendant, for the sale to him of the debt in 
question, being the sum of 552/. 14^. Id. alleged td be 
due from Lespinasse on the balance of accounts between 
him, and Comptofij and Pourialesy for the sum of 500/* 
la pursuance of this agreement a draft of an assignment 
from the plaintifis to the defendant was prepared by the 
plaintiff's solicitor, and laid before the solicitor of the 
defendant for his approbation : but an objection was 
made by the defendant's solicitor to the performance of 
the contract on the part of the defendant, unless Pour* 
tales would join in the assignment. In order to ob- 
viate this objection it wad proposed, on the part of 
the plaintifis, that Compton^ who bad obtained his certi- 
ficate, and was in solvent circumstances, should enter 
into a covenant to indemnify the defendant against any 
claim which Pourtqles might make upon him in respeet 
of the debt. This being objected to by the defend- 
ant's solicitor; the plaintiffs, to remove every diffi- 
culty in the way of the completion of the contract, in 
jdpril 181 r procured firora Pourtales an assignment to 
themselves of all his estate and interest, in the outstand- 
ing debts and effects of the copartnership between him 
and Campion^ which was afterwards confirmed by another 
indenture dated the 14th May 1815. 

' The defendant, nevertheless^ refused to complete faia 
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purchase; and the plaintifTs instituted the present suit to 
enforce the specific performance of the contract. 

Mr. Hauncey and Mr. Girdlestonej for the phintifis, 
insisted, that all objections to the performance of the con- 
tract on^ the part of the defendant were removed by the 
assignment from Pourtales; that although a debt was not 
assignable at law, yet an assignment of a debt was good 
as an agreement in equity. 

Mr. Agar and Mr. Roupell^ for the defendant. — Ad« 
mitting, for the sake of argument, that the existence of 
the debt is sufficiently established, there is no case in the 
books of any bill of this nature. Courts of equity will 
not enforce an agreement as to chattels, except as to 
those things which cannot be recovered at law. In the 
ordinary case of bills for the purpose of compelling the 
transfer of stock, the courts have refused to compel a spe* 
cific performance. In Dorison v. fVestbrooke (a), the 
court dismissed a bill of this description. In Cud v. 
Ilutier(b)j Lord Chancellor Parker reversed a decree 
made by Sir Joseph Jekt/ll, for the specific performance - 
of an agreement of the same nature. The same point 
was also decided in Capper v. Harris (c). In Buxton v. 
Lister (d), which was a case of an agreement for the pur- 
.chase of timber, six years was given by tne contract for 
the payment of the purchase money, and the Court 
took a distinction between cases where the agreement is 
final, and where it is to be made complete by subsequent 
acts. In that case the Lord Chancellor said, that '^ in 
general this Court will not entertain a bill for the spe- 
cific performance of contracts of stock, corn, hops, &c. 

(a) 5 Via. Ab. 640. Pi. n. Scould v. Buttery « Eq. Ca. 

(ft) P. Wm«. 670. 6 Via. Ab. 18. Pi. 8. 
Ab. 638. PI. 28. Prec. in eh. (c) Bunb. 135. 
J534. S. C. and by the name of id) 3 Atk. 383. 

H 
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181S* for 98 those are contracts which relate to merchandize 
that vary according to different times and circumstances, 
if a court of equity should admit such bills, it might drive 
on parties to the execution of a contract to the ruin of 
one side, when upon an action that party might not have 
paid above a shilling damages." If this be applicable to 
corn and hops, how much more does it apply to debts 
which at one tim.e may be worth something, and at others 
nothing. The real distinction as to cases in which courts 
of equity will or will not interfere with respect to ehat- 
tels, is laid down in Peame v. Lisle, (a) j namely, that 
^here the party injured can have satisfaction in any other 
way, the Court will not interfere. The same principle ap- 
pears to have been acted upon in Douglas v. Vinctnt. (6) 

No case can be adduced in which the courts have de« 
creed the specific performance of an agreement of this 
description. The court cannot give the thing demanded, 
it can only give a right of action ; it will only in* 
terfere in cases where the contract is executed^ here it is 
only executory* 

In all cases where the court has decreed a specific per- 
formance, something has been done which imposes an ob- 
ligation on the conscience : but here nothing of that na- 
ture has been done ; it is merely a verbal contract to 
purchase an unascertained debt. No act towards the 
performance of this contract has been done by either ^of 
the parties : if any had been done, the court might have 
interfered ; this is merely a nudum pactum. 

It is also extremely material in this case to attend to 
the dates. At the time of the contract the assignees had 
power, to dispose Compton^s share only ; they had i|ot the 
power of selling the whole; and they have suffered six 

(o) Ambler 77. (b) % Vern. 202. 
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years to elapse before the; file this bill. The statute of 1818. 

limitations may have barred the debt, or the party may 

have become insolvent. This shews how inconvenient it 

would be to encourage bills of this description. There 

is no doubt but that a debt is assignable in equity ; but 

the question is, whether the court will enforce a contract 

for such an assignment, or will leave the party to his re* 

medy at law. At law a plaintiff must shew that he was 

entitled to the property at th> time of the sale, and he wiU 

not be permitted to support it by subsequent acts ; so that 

if the plaintiffs had been left to their legal remedy, hav* 

ing no title at the time of the sale, they would not have 

recovered any damages. Will this court then enforce a 

contract upon which you (Cannot recover at law ? 

But supposing the Court should think proper to decree 
a specific performance in this case, the next question is,— 
can the plaintifis make a good title ? In the case of lands, 
the Court directs the vendor to make a title to the pur- 
chaser. All that it can decree in this case is, that the 
defendant shall have a power to sue in the name of the 
plaintiffs; but that would be good for nothing, as the 
plaintifl^ might release at any time. It is s&id this might 
be obviated by the insertion of a covenant, but that would 
be of no use ; the court could not decree the specific per* 
formance of such a covenant : Pouriales is not a party 
io this suit; and besides that, he resides generally at 
Paris. 

Mr. Dauncet/y in reply. — The defendant has stated, in 
his answer, that he has always been ready and willing to 
perform the agreement on having a good title made to 
him, so that he has waived all objections' arising from the 
insufiiciency of the plaintiff's title at the time of the con- 
tract. The real question therefore, is, not whether a valid 
assignment was given afterwards by Pouriales^ but whe- 
ther this be a contract which a court of equity will en- 

H2 
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]818. force. One objection urged by the defendant is, that the 
court cannot interpose, because the debt may not now be 
recoverable, or because the parties may have become in* 
solvent: but the defendant has been the cause of the 
delay himself j and that he was aware of the risk is evi- 
dent, by his purchasing the debt at 52/. less than it was 
really worth. Th^e objections, therefore, are not ma« 
terial ; the, real objections are, that the court cannot en- 
tertain the suit at all, and that no case has been cited 
which at all warrants the court in interfering. But a 
ciise has been .cited which establishes all we want : JSt«jr« 
ion V. Listeria) admits the principle, that in certain 
cases the court will entertain suits for the specific per* 
formance of an agreement for the purchase of chattels; 
so that the question is, whether there is any thing in this 
case to exclude it from that principle. It is said, the 
Court cannot interfere, because there is no case of any 
bill for the specific performance of an agreement as to 
the assignment of a debt ; but that objection wiU apply 
to every, new case. In Buxton v. Lister j the Court said 
it was a new case ; but they entertained it, and that upoa 
the principle mentioned. I admit there is no specific 
case wh^ro/ a contract for the assignment of a debt has 
been enforced; but 1 contend that such a case is com- 
pletely within the principle n^ntioned. It is admitted 
that the assignment of a debt is good in equity, and no 
inconveniences have been pointed out as likely to result 
from enforcing an agreement for such an assignment 
This case cannot be distinguished from ihdXot Buxton 
T. Lister. As to the cases referred to respecting agree- 
ments for the transfer of stock, they all arose out of the 
South Sea bubble, which was a fraud throughout, to which 
the Court would not lend its aid. 

Lord Chief Baron. 

I do not remember anj case of this description before, 
(a) Aote. 
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I am perfectly inclined to yield to the decisions which ' 1818. 
have been cited on the part of the defendant, b«it have ^^^"v^^/ 
great doobt Whether the present does not fall within the ^"J^* 
exceptions. With respect to the objection that the plain- B«m- 
tiffs had no title at the time of the contract, that has been 
waived by the subsequent conduct of the defendant. 
The agreement was made in 1806, through the medium 
of Mr. Milncy as agent for the defendant. He agreed 
to give 500/. for the purchase, which was certainly a to- 
lerably fair consideration for the debt, considering that 
there was some doubt respecting it ; and indeed the con- 
sideration has never been objected to. The only objection 
which has been made to this purchase by the defendant 
is, the want:of title; and the defendant says, that if the 
plaintiffs can make a good title, he has no objection to 
complete his contract. At present, the plaintiffs are in 
a situation to make a good assignment ; so that there can 
be no difficulty as to that part of the case. The only 
question, therefore, is, whether the court will entertain 
a suit for a purpose of this description or not. This 
contract is not for the payment of money, but to do that 
which will enable the defendant to recover the money ; 
and this I think brings the case within the exception 
which has been pointed out. It is a contract which was 
to be made complete by some subsequent act. (a) 

(a) The cases relating to the suit of this nature, where com- 

InterCereoce of courts of equi- pensation can be made in da* 

ty, to compel the specific per- mages; and, therefore, in ge- 

formance of contracts relating neral, in cases of contracts for 

to chattels, have depended so chattels, or which relate to 

ranch upon their own particn- merchandise, they will leave 

larcircu\pstances, that it isdif- the parties to their remedy 

ficaltto collect from them any tit law, Buxton t. Lister^ 3. 

precise distinctions. It seems, Atk. 383. Cudd v. Rufter, 1 

however, to be established that F. Wms. 670. Cqjpur v. Har» 

the courts will not entertain a rff, Bunb* 135* Dorrison v. 



les 
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I do not, tiowever, see how I can direct a complete as- 
signment of this debt, without having some proceedings 
before the deputy remembrancer : the assignment must 



Westbrookej 2 Eq. Ca. Ab. 
161. PI. 8. 6 Vin. Ab. 540. 
PI. 22. S. C. Nutbrown r. 
Thornton^ 10. Vez. 161. Ma- 
son V. Armiiage^ 13 Vez. 37. 
Where, however, the party 
wants the thing in specie, and 
cannot ha?e it in any other 
way, the snit will be enter- 
tained, Errington y. Ayneily^ 
2 Bro. C.C. 343. 10 Vez. 163. 
as in the case of the title deeds 
of an estate, or of an heir 
loom, Puseyy.Puse^j 1 Vern. 
273., or a curious relique of 
annuity, Duke of Somerset 
T. Cookson^ 3 P. Wms. 390. in 
which cases the Court appears 
to have acted upon the proba- 
bility that a jury would not 
have those feelings which might 
enable them to form a correct 
estimate of the value of the ar- 
ticle. Vide etiam Fells t. Ready 
3 Vez. 70. Lloyd t. Waringj 
6 Vez. 773. And indeed it 
seems, that wherever nothing 
can answer the justice of the 
case but the enjoyment of the 
particular article stipulated 
for, the court of equity will 
lend their aid, as in the case 
put by Lord Hardzncke, 3 
Atk. 364. of a ship's carpenter 



purchasing a large quantity of 
timber, where, by reason of the 
vicinity of the timber, nothing 
could answer the justice of the 
case but the specific perform- 
ance of the contract. Vide also 
the Duke of Buckinghamshire 
V. Wardy cited ibid. andToml. 
PI. 681. Lady Arundel v. 
Phyjpsj 10 Vez. 139. Nut- 
brown ▼. Thomiony ante. It 
does not however appear, that 
courts of equity will lend their 
aid to enforce agreements for 
the sale of a business, or of 
the good will of a trade, Bozon 
V. Farlowy 1 Meriyale, 439. 
Sed vide Cruttwell v. Lye, 17 
Vez.33 5. There appears to haye 
been considerable difference of 
opinion, as to whether the Court 
will or will not enforcie the 
specific performance of a con- 
tract to build. In the CUy of 
London t. Nash, 3 Atk. 515. 
1 Vez. 12. S. C. Lord Hard^ 
wicke said, the plaintiffs were 
clearly entitled to come into 
court for a specific perform- 
ance of a covenant of this de- 
scription. And in Allen t. 
Hardingy 2 £q. Ci^. Ab. 17. 
a similar opinion was enter- 
tained by the Court; but in 
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be prepared bj him. I must also refer it to him to en- 1818. 

quire whether there be any such debt or not : I ean oiily ^^fT^^'^^ 

1 «««« 1^11 .^* Wright 

say, that the defendant must take the debt, provided v. 

there be a debt to take. 

Decree for plaintiffs, (a) 



BSLL. 



Lucas T. Commerforiy 3 Bro. 
C. C. 166. Lord Thurlow is 
reported to have said that there 
could not bis a decree of this 
nature; and in Errtngton r. 
A^nesley^ ante, Lord Kenyan 
M. R. «ud there was no case 
of a specific performance of a 
covenant to build a house; be- 
cause, if A. will not do it, B. 
may. Lord Rosslyn^ howerer, 
appears to have conceiyed that 
there could be no difficulty in 
enforcing a coTenant to build, 
proyided the terms of it were 
sufficiently certain ; but that a 
general coTenant to lay out a 
certain sum in a building of a 
certain yalue could not be spe- 
cifically enforced, Moseletf t. 
Virgin^ 3 Vez. Jun. 184. But 
whatever doubts may exist re- 
specting coTenants to build, 
it seemi to be decided that a 
coyenant to repair cannot be 
specifically carried into effect 



by a court, of equity, CrYy of 
London v. iVlowA, ante. FUnt 
T. Brandon^ 8 Vez. 159. Ray- 
ner y. Sioncj 2 Eden 128. 
Wherever a contract is incom- 
plete, and leayes something to 
be done before the party can 
resort to his legal remedy, the 
courts of equity will inter* 
fere, yide Buxton y. Lister^ 
and Wright y. Bell^ supra. 
They will also interfere upon 
the principle upon which they 
entertain bills quia timet j to 
compel the specific perform- 
ance of a covenant of indem- 
nity, Pember y. Mathers^ I 
Bro. C. C. 52. Lord Ranelagh 
y. Hayes^ 1 Vern. 189. and 
upon the same principle they' 
will interfere in the, case of 
a counterbond given to a sure- 
ty, by compelling the princi- 
pal to pay the debt when due, 
even though the surety be not 
molested, ibid. 190. 



(a) The decree was not en- 
tered when this sheet went to 
press; the following, however, 



is a copy of the minutes in t?ie 
register's book : — 

fVednesdii^j dlst Januaryy 



Peered. 
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1818. 

Wjiight 

V. 

Bbll. 



1818.— Refer it to the deputy 
remembrancer, to enquire whe- 
ther the debt of 5511. Us. Id. 
did exist at the time of the 
contract in the pleadings men*' 
tioned, and whether the plain- 
tiffs had power to make an as- 
signment thereof, and at what 



tinje. In case he shall find 
that an assignment could be 
made, then it is referred to {he 
deputy remembrancer to settle 
an assignment in case the par. 
ties differ; costs and further 
directions reserved. 



MUary TVrm, 

Jan. 86, 87. 

Feb. 3. 

Parol evi- 
dence of un- 
interrupted 
payment as 
far back as 
living memo- 
ry could 
reach, of a 
modus of 8if. 
per acre in 
lieu of tithe 
hay not re- 
butted by ter- 
riers, stating 
the vicar to 
be entitled to 
tithe hay, or 
a modus of 
%d, per acre 
inli^u 
thereof. 

Parol evi- 
dence as far 



DRAKE, Clerk, i^. SMITH and Others. 

THE plaintiff in this case was vicar of the parish of 
JVarmfield^ in the county of York; and claimed by 
his bill the tithes of all the titheable matters Within the 
parish, both great and small, except one moiety of the 
tithe of corn and grain. 

The defendants were the occupiers of lands within the 
parish, and set up the several moduses after-mentioned. 



The parish was divided into four townships, or ham- 
lets, viz. Warmfieldy Kirlthorpey Heathy or Warmfieldcum 
Heathy and Sharlsion; and one of the moduses set up by 
the defendants' answer was 8tif. per acre, for hay produced^ 
within the townships of Warmfieldj Heathy m Warmjield 
cum Heathy and Kirkthorpe; another modus set up by 
memorV '^*°^ the answer was 5j*, payable yearly by every occupier of 

could reach land or tenements within the township of Sharlstotiy in lieu 
of the unin- 
terrupted payment of a sum of 5#. by the occupiers of land in a certain district in 
lieu of the tithe of hay throughout such district, rebutted by terriers stating the 5«. 
to he payable in lieu of hav grow^.in crofts only. 

The same species of parol evidence of payments in lieu of a variety of other arti- 
cles rebutted by terriers in which those articles are mentioned as belonging to the 
vicar. 

3 
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ofthe tithe of hay grown and cot upon and off the lands 
within such township. The other moduses were paro* 
chial, viz. Id. in every year at Lammas^ for every sheep 
shorn within tbe,parish, in lieu of the tithe of wool ; Sd. 
per head in every year at Lammas, as a modus in lieu 
of the tithe of lambs yeaned in the parish in every year ; 
£(/. at Lammas in every year for every milch cow within 
the parish, in lieu of the tithe of milk and calves; and 
the sum of 10|rf. at Easter in every year, for the oc- 
cupiers of every ancient messuage within the parish, 
called house duesy in lieu of the titheable matters grown 
and produced within the ancient gardens and orchards of 
and belonging to 9uch messuages, and for and in lieu of 
the tithes of eggs and poultry produced in the yards^ 
gardens, and brchards, belonging to such ancient mes- 
suages, and for and in lieu of the tithes of young pigeons^ 
produced in the yards, gardens, and orchards, belonging 
to such ancient messuages. 

The Earl of Westmoreland claimed to be entitled to 
the tithes of corn, grain, pease, beans, and pulse, within . 
the township of Sharlston, uoder a grant from Henry 
VIII., and was therefore made a party to the suit ; but 
no evidence being produced with respect to his claim, the 
bill as to him was dismissed. 

The plaintiff's general right to the tithes claimed by 
the bill was sufficientiy established by the evidence. 

In support' of the several moduses set up by the an- 
swer, the defendants* counsel read the depositions of seve- 
ral witnesses, which established the payment of them to 
the vicar, as far back as living memory could reach. 
They also read the receipts of former vicars for the mo- 
duses Bs»far back as the year 1777: to rebut this evi- 
dence, the plaintiff's counsel read the endowment of the 
vicarage dated 1353, which mentioned, that the vicar was 
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J8W. to receive " the profits of the alterage, and the tithed of 
the water-mills of this town, with the titheitf of hay of the 
same, and also a moiety of the tithe of corn of this town, 
Cuckthorpe, (Kirkthorpe). (a) They also read bji extract 
from the ecclesiastical sunrey, S6 Hen. VIII. 1535, which, 
speaking of Warn^ld, says, ^^ the vicarage there i& va*> 
lued in a mansion, 3^. M. ; tithe grain one year with ano- 
ther 31. ; tithe lamb and wool I6s. ; tithe hay 3s. : obla- 
tions commonly IS^. 4td. ; minute and privy tithes 30s. ; 
in the whole, one year with another, 5/. 12^. 8if." The 
plaintiff's counsel likewise read an old terrier, dated in 
1693, and which was entered in a parochial register, 
commencing in 1652, in which it was mentioned, ^' that 
one moiety of the tithe of corn, and all other tithes great 
and small, except the other moiety of corn tithes, be- 
longed to the vicar." They also read another terrier 
dated in 1716, which mentioned, that ^^ the vicar was enti- 
tled to the tithe of hay, or a modus ofSd. per acre for all 
hay within Warmfield heath and Kirkthorpe; but that 
in Sharlston only bs. per year for all the hay in their 
crofts, and nothing for all other hay, except herbage; sQso 
all wool, and lambs, pigs, geede, ducks, apples, plumbs, 
&c. ; also the tithe herbage for unprofitable cattle, within 
the townships of Warmfield HeiUh and Kirktkcfrpe.^^ Two 
other terriers dated in 1743, and 1748, were also read, in 
which were entries to the «ame efiect. From an entry 
made in the before-mentioned parochial register, and 
signed by a former vicar of the name of Leakey dated 
1668, which was also read ; it appeared that the vicar 
in that year gathered hay in kind of three persons,^ 
and agreed with the rest at Is. M. and 1^. 2d. and 1^. 
. per acre : but by an interlineation, which appeared to be 
written by a different hand, it was stated, that ^^ this was 
overruled by a commission in the exchequer, and brought 
to 8d. per acte." Another terrier dated in 1764, after 

(a) Burton's Moaasticat history of YorkMrey 308. 
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stating to the same effect as that of 1716, contained the 1818. 
following notice of the moduses there mentioned, and 
this memorandum, viz. >^ what these moduses are founded 
upon is not known at present : it appears by a memoran- 
dum entered into the register book by Mr. John Leake j 
formerly vicar, that he took hay in kind from some of 
the inhabitants of Warmfield in the year 1687, and had 
agreed with others for Is. 2d, Is. ^d. and Is. per acre ; 
but that agreement was overruled in the Court of Ex- 
chequer, and reduced to %d. per acre." It appeared also 
from the depositions in the cause, that a search had 'been 
made amongst the records of the court for the commission 
mentioned in the memorandum, but that it had not been 
found. The rest of the plaintiff's evidence consisted of 
terriers of the years 1770, 1777, 1781, 1786, and 1809, 
all of which were to the same effect with that of the year 
1716. That of 1809, however, contained in addition 
the following entry : — ^^ In lieu pf tithe wool and lamb, 
there has been paid to the late vicar Id. for each fleece 
of wool, 3d. for each lamb, and ^d. for each milch cow." 
This terrier was not signed by the vicar ; and maiiy of 
the inhabitants who signed it were defendants to the pre- 
sent suit. 

Mr. Dauncey and Mr. Barber for the defendants, the 
occupiers, insisted, th^t these moduses were well laid in the 
answer, and sufficiently established by the evidence. In 
support of the modus of 3d. for the tithe of lamb they 
cited Bertie v. Beaumont (a), in which an issue had beeil 
directed in the case of a similar payment. And in support 
of the hay moduses they cited Hardcastle v. Smithson (6), 
Shelden v. Montague (c). Cooper v. Andrews (rf), Scarry. 
Trinitt/ Colkgeie)^ and Clayton v. Trinity College (f). 

(«) 2 Price 303. (e) Gwill. 1445. 3 Anstr. 

(b) 3 Atk. M5. 760. 4. 

(c) Hob. 118. (/) Gwill. 1459, and Anst. 

(d) Ibid. 39. 4. 841. 
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1818. Mr. Martin and Mr. Simpkinson for the plaintiffs. — 

The first modus cannot be objected to, supposing the 
evidence be sufficient to support it. As far as the parol 

Smith. testimony goes it is certainly established ; but the docu- 
mentary evidence disproves the immemoriality. The ec* 
clesiastical survey notices the tithe of hay, and says the 
value of it is 3s^ Now though a survey of this kind is not 
conclusive as to the value, yet it proves that at the time 
it was made the tithes were paid in kind ; — if not, how 
could they have been valued at that sum ? This applies, 
with, still greater force, to the Sharlston modus. The 
endowment also stales the vicar to be entitled to these 
tithes. The first doubt thrown on the subject is, by the 
terrier of 1716, which puts it in the alternative. But we 
shew that at the time of the survey it was impossible the 
modus could have existed according to the value then set 
upon the tithe. It appears also that in 1668 the vicar 
actually took the tithe in kind from some of the inhabi- 
tants, and compounded with others; and in 1693 a terrier , 
is entered in the register which gives the vicar all the 
tithe of hay, and contains no notice whatever of any mo« 
4us : in that respect the present case resembles 'Mytien y. 
Harris (a). With respect to the commission said W have 
been'issued out of this court, it is to be presumed that^ 
ifany such had existed, some of the subsequent terriers 
would have noticed it: but that does not rest on presump- 
tion ; the records of the court have been searched, and no 
Botice of such "a proceeding can be found. But allowing 
the utmost force to this entry, respecting the commission 
it merely says, that the Court reduced th^ agreement to 
8(/. an acre, and establishes nothing in favour of the de- * 
. . fendants. 

With respect' to the Sharlslon modus, that rests on dif- 
ferent grounds. It is laid as a modus payable by all the 

(a) 3, Price 19. 
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occupiers of lands in the iownship, whether they grow I818. ^ 
hay or not; so that any persons occupying arable land, 
or any other land, without growing hay, are to pay this 
modus. Is it probable such an agreement could ever have 
been entered into? But supposing the modus to be well 
laid, the next question is, is it well proved? With refer- 
ence to this modus, the ecclesiastical survey is very 
strong. The tithe of hay throughout the whole parish 
is estimated at 3s. only ; — now if this modus had existed, 
is it probable the commissioner who made the survey 
would have fixed the value of the bay at so small a sum ? 
But, supposing such a payment did exist, the terriers 
confine the modus to crofts ; which are small inclosures 
contiguous to dwelling houses. The defendants should 
have shewn that all the meadow lands in the township 
were formerly ancient crofts : but they have not proved 
that a single acre ever was of this description. 

The other moduses are all parochial ; but they «re not 
supported by the evidence since all the terriers give the 
vicar the tithes of the several articles said to be covered 
by them, except that of 1809, which mentions ^ payment 
of Id. for tithe wool, and 3d. for lamb ; but that terrier is 
signed only by the churchwardens and inhabitants, and 
only mentions the payment as having been made to the 
preceding vicar : it is jn fact a recognition of the right 
of the vicar to this tithe in kind, and it is signed by five 
of the present defendants. 

With respect to the modus of 3d. for a lamb, it is not 
denied that there are cases in which courts of equity have 
directed issues upon moduses of 3d. for a Iamb; but there 
are many cases the other way. Lord Thurlow is re« 
ported to have said, he never would direct an issue to 
try such a modus as this. Where there are conflicting 
cases, the Court, before it decides to which it will* lean, 
' ^iU weigh well the reasons upon which those decisions 
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1818. are founded. It is said this is a mere question of fact, 
and that all questions of that nature should be sent to a 
jury. That proposition, however, is laid down too 
broadly: courts of equity have the power of deciding^ 
upon questions of fact as well as courts of law; and 
issues are only directed where, in consequence of doubts 
arising from conflicting testimony, courts of equity find 
it necessary to resort to that mode of proceeding for 
their own information. There are cases in which courts 
of law have acknowledged the authority of courts of 
equity in this respect, as in Pykey. Dowling{a). But 
supposing this modus were to be sent to a jury, is there 
any judge who would not feel it his duty to tell the jury, 
that it is impossible the value of a lamb, at the time of 
Mkhurd II.'s return from the holy wars, could be 2s. 6dJ 
In Askew v. Green, Lord Manners, who sat in this court 
when it was decided that a modus of this nature should 
be sent to an issue, afterwards tried the cause; and told 
the jury that it was impossible such a modus could be 
good in law, and directed them to find a verdict accord- 
ingly- 

[Lord Chief Baron. 

The case of Askew v. Green was a very particular 
case, and I hope it will never occur again. When this 
Court sends a case for the opinion of a jury, it does not 
expect it to be sent back again with the opinion of the 
judge ; it might as well be decided here. I recollect in 
the case o(\Raine v. Smith, which occurred on the north- 
ern circuit, Mr. Justice Rooke thought a modus upon 
which an issue had been directed by this Court was ille- 
gal, and directed the jury accordingly: but the Court, 
upon a motion for a new trial, sent it back again, sayings 
they did not want the opinion of the judge, but of the 
jury.] 

(a) S GwilL 1166. 2 Bl. Rep. 1257, S C. 
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Mr, Dauneeify in reply. — ^We have at least ten good 1818. 
i^itnesses, who prove the payment of these moduses as 
far back as vliving memory can go. They also speak of 
iseputation amongst former occupiers, which, according 
to a late case, is admissible evidence. In the case of 
Oakham school, the Court directed an issue where the 
payment was proved for thirty years only : the defend- 
ants are also assisted in their case by the evidence on 
the other side. The entry in the register, which has 
been read on the part of the vicar, shews that an attempt - 
vas made by Mr. Leake to raise the payment which was 
ineffectual; and all the subsequent terriers recognize 
the payment of the 94. With respect to the Sharbton 
modus, in Hardcastle v. Smithson(a)y the modus was 
laid in the same manner. The entry in the ecclesias- 
tical survey must be erroneous ; it is impossible that all 
the hay in the parish could be worth only 3s. There 
are many cases in which the courts have not attended to 
documents of this description: the plaintiff *s own evi- 
dence proves that the payment of 5s. was made; and 
our evidence proves that it was made for all the hay in 
the township, and not for that in the croft only. It is 
quite clear the terriers are not correct, since they differ 
from each other. In Mytton v. Harris (6), the terriers 
expressly stated tbe tithe to be payable in kind. At all 
events, to induce the Court to decree an account, the 
vicar's case ought to be perfectly clear: but here it is 
very doubtful ; the Court, therefore, will direct issues^ 

Lord Ohibf Baron. 

This is a bill filed by the Rev. Mr. Drake against Mr. Feh. s. 
Smithy and other defendants, for several species of tithes, 
liord Westmoreland has been made a party to the suit, as 
owner of a portion of the tithes : but there is no case 

(«) Ante. {h) Aote. 
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1818. made out against him ; and the bill must, therefore, be dis« 
missed, as against him, with costs. 

The plaintiff claims tithes throughout the whole pa- 
rish ; and the parish is divided into (bur townships, three 
of which are in the occupation of some of the defendants, 
and those defendants set up a modus of 8d. per acre in* 
lieu of tithe of hay. The other defendants occupy the 
other township of Sharlston^ and insist on a modus of bs. 
for the tithe of hay in that township. All the defend* 
ants unite in insisting on three parochial moduses, vie. 
Id. for every sheep shorn in the parish, in lieu of the 
tithe of wool; 3rf. for every lamb; 2d. for milch cows; 
and 10f{f. called house dues, alleged to be payable in lieu 
of all other titheable matters grown and produced in the 
parish. I have looked through the evidence with all the 
care I could, and cannot find any instance of tithe in kind 
having been rendered for any of these articles. The Ae* 
fendants have also proved the money payments for a con- 
siderable time back; consequently, the burthen is thrown 
upon the plaintiff of getting rid of the impression made 
by their evidence. 

With respect to the %d. alleged to be payable for the 
tithe of hay in the townships of fVarmfieldy Heathy and 
Kirkthorpe^ it is said that the ecclesiastical survey is in- 
consistent with such a modus; and certainly, if the eccle- 
siastical survey were entitled to any degree of credit, I 
should incline to the -same, opinion; but 1 have had expe- 
re^'not^to Hence enough to teach me that no great reliance is to be 

be relied placed on documents of that description. The parish re- 
iipon. ... 11.. 

^ gister IS then produced : it is not, properly speaking, a 

terrier, but a book which, being kept in the parish chesty 

and the property of all the parishioners, is admissible 

as evidence. This book contains an entry dated in 1693,' 

purporting to be a terrier ; which entiy says, that one 

. moiety of the tithe of corn, and all other tithes, great and 
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small, except the other moiety of corn tithes, belong td J818. 
the vicar. If I pay any regard to the subsequent docu- 
ments, I cannot say that this document is entitled to that 
weight which the counsel for the plaintiff have given to 
it : I think it was intended merely to mark the distribu- 
tion of the tithe, and not the manner of rendering it; jind 
that if any presumption could arise from it, in favour of 
the vicar, such presumption would be overthrown by the 
subsequent instruments, which have been produced. In 
addition to this, there is in the same book an entry which 
completely militates against such a presumption. The me-, 
morandum which has been read, after mentioning the pay- 
ments for the tithe of hay, says, << those sums were after- 
wards reduced to 8tf. per annum :" this entry, connected 
with the actual payment of the 8c/., which has been proved 
for so long a period, forms a very important feature in the 
case; the vicar himself signs the book, and calls it a mo- 
dus for tithe of hay. It is evident, therefore, that it was 
a modus ; for he calls it so in opposition to the composi- 
tion stated in the book. The other terriers are all in the 
same terms with that of 1764, with the exception of the 
memorandum : they are all signed by the vicar land other 
necessary parties, and they all say that there is a modus 
of Sd. throughout these townships for the tithe of hay; 
and this bd, is proved to have been invariably pi^id, and 
to have been paid as a modus. An issue must, thereforf, 
be directed as to this modus. 

With respect to the modus of 5^. alleged to be payable 
for Sharhtony that stands upon a different ground. The 

* defendants, by their evidence, certainly make out a .good 
primd facie case ; but, according to their case, the 5;. is 
payable for all the hay in the township. . The terriers, 

, however, confine it to hay grown in the crofts. These 
instruments must be considered as declaratory of the 
vicar's right; they arejuB correct in point of form as any 
terrieirs I ever saw, and constitute a complete chain of 

I 
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1818. ^ii^ne6 from 17f6 16 1809. There is no mention of 

"^^^^/^^y this payment o(5^. in the entry in the register ; the first 

^"^*» mention of it that o<^cui*6 ig in the terrier of 1716; it is 

tftiTtf. tfi^tie said that 5^. is payable for all the hay in their 

trdtt^y hvit n6tlHng is said about hay growing elsewhere. 

That certainly cbnfinei the payment to hay grown in 

(Srofls. It is oblservable, that the first payment of Sd. is 

, pityabTe for all the hay in the other township, but here it 

is Irmfted to the crdfts ; all the other terriers are in the 

taTD^ form. I am convinced therefore that this payment 

df 5^. is applicable only to hay grown in crofts. The 

fi^rriers also state a non decimando as to the rest of the 

Kay, and that rendei's the case more clear, f^or these 

reasons 1 think this modus cannot be supported, aiid 

Aiust decree an account of the tithe of hay in Sharlston. 

The other payments set up by the defendants are para- 
c^hiarl. Except those called the house dues, which are 
payable at Easter^ fhey are all laid as payable at Laknmads. 
' The parol evidence supports these payments ; and so do 
tdhe receipts, but they are certainly of modern date. Here 
dso we must refer to the terriers : that of 17 1 6 is nega- 
tive evidence of the non-existence of these moduses, fb^ 
it mentiont? wool, lambs, pigs, geese, ducfcs, apples, 
plums, &c. as pilrt of the tithes due to the vicar. I 
never saw any terrier which mentioned the tithes df 
particular articles as being payable, unless the tithes 6f 
those articles were payable in kind. The terrier of 1716 
is followed by others all in precisely the same words, and 
all signed by the churchwardens and principal inhabit* 
tfnts. The terrier of 1809 is a written declaration by 
the parish that the vicar is entitled. It is voluntary c^ 
the part of the parish, the vicar not having signed it. 
The entry in this terriisr respecting the paymei^ts to the 
Ifafte vicmT, in lieu of the tithe of woolj &c. is a stroi% 
detlatatioii of the vicar's right to the tithes in kind, sinde 
it aAbrda a dMr ekplanotfon of the origin of tb& mon^y 
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payments, and 9hevr.s that they ^rere made in consequent ^^^- 
of scrtne arrangement with the former vicdr. This, cir- 
cumstance 18 very strong indeed; and, connected with 
the other terriers-, which are equally strong, operate, I 
think^ as a complete declaration of the right of the vicar 
to the tithes of these articles in kind. As to the payment 
of the 10|<f., that covers several matters mentioned in the 
terriers, in addition to which there is no allusion in any 
of them, as to any of the small tithes being covered by 
these payments. I think, therefore, these moduses^ can- 
not be supported, and that there must be an account 
tkken of the matters alleged t# be C4>vered by them* 

Ii have been very much pressed as to the modus for Mddui ef 9iSr 
lambs; but have no difficulty in declaring my firm opinion Q^t^eoTuifi 
to be, that a court of equity is as much bound to decide to be wnttM 
on questions of fact as a jury ; and, therefore, if I were *^* ^' 
tb see a payment attempted to be set up of 1^. for a lamb| 
I> should feel bound to decide that it is a raink payment* 
With respect, however, to the present modus, L must- 
say, that although my private opinion may be that it isi 
rank, yet I must send it to a jury^ and I will tell yott 
why : — when I see a modus o(3d» for a lamb, I know thai 
was a great price at the period when this must be sup- 
posed to have originated; yet still it is not such a pricsT 
as mliy not have been given for it that time. There it 
a great difficulty in ascertaining, what the value of any 
particular article was at the time of Richard II4 Thef 
value of a lamb may have been diflferent in differenl 
parts of the kingdom, as is the case at the present day^ 
Although the price is certainly large for that periodf 
yet it is not so large but that it is possible a lamb may 10 
some places have produced that sum ; and therefore tha 
best way is to leave it to a jury, who from reference to 
thd' state of 4!ultivation, or of luxury at the time, may 
have Biuch better opportunities of asoertainisfg tht flM 
ftten lean bav^ at this iBomeBl« 

J2 
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1818. Let there be a decree for an account with costs, as to all 

the tithable matters prayed by the bill, except hay in the 
townships of WarmfieUt Heath and Kirkthprpcy respect- 

SifiTH. iqgr which there must be an issue to try the modus set up 
by the answer. 



Draks 

V, 



jMH.n,99. WILMOT, Clerk, v. KELLABY and Others. 

The Court fTlHE plaintiff <¥as rector of Trusle^^ in the county of 

S^iMuSS* •*■ ^^•iy/ and instituted the present suit against the 

Your ofarec- defendants^ who were the owners and occupiers of lands 

de&ndM^^ within certain districts called Grangefidd and Mansfield^ 

setiupan for an account of tithes, 
opposite title 



bich he 

^'?Ifif t^ *^* '"^^ defence set up by some of the defendants was, that 
of the Court the lands in their occupation were fi>rmerly part of the 
lands and possessions of the dissolved abbey of Croxden 
in the i^uniy of Stafford ; and that after the dissolution 
of monasteries in the reign of Henry VIH. the lands 
and possession of such abbey, together with all tithes and 
ecclesiastical dues, were granted by letters patent unto 
Thomas Fjftche and his heirs, and had ever since been 
enjoyed by the owners of such lands for the time being, 
whereby the tithes and dues became, by unity of posses- 
sion, merged and extinguished. 

The other defendants set up a similar defence as to the 
lands in their occupation, which were «ituate in a certain 
district calledviVt^itj/7e/J, or Nujifield^ and had formerly 
belonged to the dissolved priory of Kingsmeade. 

The defence thus set up by the defendants was sup* 
ported by a variety of terriers, and by evidence of con- 
^tgpt non-payment of titles to the rector. The plaiptifl[ 
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rested on his rectorial right ; and produced no evidence 
to impeacb the defendant's case, which was held by the 
LfOrd Chief Baron to be sufficiently established., 

Mr. Martin and Mr. Dowdeswellj for the plaintiff, in- 
sisted on the rector's right to an issue. 

Mr. Dauncej/y Mr. Cookcy Mr. Wingfield^ and Mr. 
PhiUimore^ for the defendants, contended, that where a 
defendant sets up a grant of tithes supported by a con- 
stant non-pajment of them to the rector, which case is 
met by no opposite testimony, the rector is not entitled 
to an issue ; and cited Barker v. Barker (a), Scott v. 
Airey (ft), Strutt v. Baker (c). 

Lord Chief Baron. 

Nothing can be more clear than this is against the rec- 
tor: I must confess, however, that hitherto I always 
thought a rector was in all cases as much entitled to an 
issue as an heir at law ; but the cases which have been 

cited cannot be got over. 

Bill dismissed. 
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(a) 1 Wightwick 397. 
(6) 3.Gwil. 1174. 



(c) 4 Gwil. 1430. 



ATTORNEY GENERAL v. FREEMAN and 
Others. 



February 6. 



T^LI^ABETH Vttlks, by her will dated the 16th JDe- Beqoett of 
-LJ cember^ 1813, after giving several specific and pecu- tmS^ato 

pay the in- 
terest and. dividend to the poor of a certain pariih. — Eeld^ not within the meaning 
of a local act of parliament, which vested all estates and monies held^ in trastfor 
the benefit of ths jpoor of the parish, and not otherwise, specifically appropriated 
in the guardians or the poor in that parish. 



11^ 
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J8I8. 

ATTORy|:r 
General 

V. 



niary legaciefi, gave and bequeathed ^^ all the rqst of her 
money and •securities fox money to the defendants, in trusty 
to lay out the fiarne, aad pay the interest and dividetida 
to the poor inhabitants of the parish of St, Jjuke^ in the 
countj^ i>{ Middlesex^ forever, by half yearly payments ; 
and directed that, ip cose of the death of either of iber 
trustees, the survivor should appoint other trustees in 
the parish, and so from time to time, as often as «the trus- 
4ees so to be appointed should by death or resignation 
be reduced to two after the death of the trustees thereby 
appointed." The present suit was instituted for the pur- 
pose of carrying the will of the testatrix into execution; 
and by a decree made on the hearing of the cause, it waa 
referred io the deputy remembrancer to take the usual 
accounts of the testatrix's personal estate, and of her debts 
and legacies. 



Amopgst other charges carried in before the deputy 
remembrancer under this decree was, one by John Wilks^ 
as clerk to the guardians of the poor of the before-men* 
tioned parish of St. Luke, by which it appeared, " that by 
un act of partiament passed in the 48th year of the reign 
of his present majesty, intituled, ^' an act for making more 
^^ effectual provision for maintaining, regulating, and 
*^ employing, the poor of the parish of St. Luke, in the 
*^ county of Middlesex^** the ifianagement of the poor 
of the said parish, and the execution of the several 
powers given by that act, and by certain acts of par- 
liament therein recited, were invested in forty-eight ves^- 
try-meii of the said parish, to be chosen in the manner 
therein directed ; and in the rector, churchwardens, and 
overseers, of the poor of the said parish, for the time 
being,, under the denomination of ^' the guardians of the 
poor of the said parish ;" and that, by the said act of par- 
liamept, directions were given for choosing a clerk to the 
€aid guardians of the i^oor, and also for the appointment 
pf g treasurer pr treasurers to the said n^uardiufliB -of ih» 
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poor : ai^d tbal it was by the ^aid act enacted, that the estates ISIS* 
i|od eflfects held in trust for the parishioners qr vestrymen ^^"^^^^^"^^ 
of the said pari>ih, or for or towards the benefit of thp Generu 
poor thereof, should be absolutely vested in, and possessed v- 

by, paid and delivered, and belong to, the said guardians 
9f the poor and th^ir successors. Aud it was thereby fur- 
ther enacted, that all gift^ donations, benefactions, an(l 
f pms of money whataocver, then payable, or which should 
thereafter become payable, for and to the use.of the poor of 
th« Kaid parish, not being directed or liable to be applied 
for the support of any private or particular poor or cha- 
rity, or by the respective donors, or otherwise particu- 
larly appropriated, apd not being gacraniental nioqey, 
should from time to time, from md after tb^ apppiptmeot 
of the said guardian* of the p9or, be paid into the hand« 
of their treasurer or treasurers for the time being, for the 
use of the poor of the said parish, to be applied in aid 
of the rate for the relief of the pppr ^ereoi^ ||d1§99 tb9 
said guardians should think proper from time to time tp 
appropriate and apply the same, or some part thereof, to 
and io relieving or assisting any indigent, ^giBd, pr indup* 
4rious parishioners, who bad not b^cofn^ chM'geable tp 
ike said parish. And that it was thereby alsa f nacMy 
ihat the guardians of tb? poor to be appointed unden that 
met, should and might sue, and be sped? in the name or 
numeB of their «lerk or clerks, fpr the tiaip bpingi nndi^ 
thfit ^t; and that no actipn or suit whiph might ba 
i^ronght by or against the said guardians of the ppor, pr 
any of tbein, io relation to tbs said net, in tbp mm^ pf 
ihm clerk or clerks, should abate or be 4iscpntinu^d by 
the death or rempval pf sqch clerk or clerkst or by the 
act of him or them, witboat the consent of thp said jgWFr 
d«ins of tbp ppar : but that tfa^ cl^rk or clerks fiMr tbp 
time bping should always be deev/ed plaintiff or plaiatiffs^ 
defendant 0f da(fnd«^nts, in evary a<?tJQ^ or sgitas tbp 
case mf^i be*^Tba Jsaid ^uhn Wilks^ as cjejck tp ,tbjS 
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said fpuardians of tbe poor of the said parish, therefom 
charged, that all such part of the residue of the estate of 
the said testatrix, as to the depoty to his majesty's re- 
roembrancer of this court should appear to consist of 
money, and securities for money (not being due on mort- 
gages or her general personal chattels) belonged, and 
should be paid, assigned, or transferred, to the treasurer 
for the time being, of the said guardians of the poor of 
the said parish, to be by them, the said guardians of the 
poor, appropriated and applied according to the direc- 
tions of the said act. 



The deputy remembrancer, by his report, stated, that 
be bad disallowed this claim ; and his report in this re- 
spect was excepted to, on behalf of the said John Wilks. 

The cause now came on to be heard on this exceptioUf 
and on further directions. 



Mr. Dauneey and Mr. Shadwelly in support of the ex- 
ception, contended, that the gift made by the testatrix of 
the interest and dividends of her residuary estate, to the 
use of the poor of the parish, was within the meaning of 
the act. That it did not come within the exception of 
monies appropriated to any particular purpose, since the 
word appropriation in the act must mean an appropria- 
tion to particular persons who were to enjoy the be- 
nefit. That the money being given to trustees was not such 
an appropriation, the trustees being merely the conduit 
pipes, to transmit the money to the poor who were the 
actual objects of the bequest. That if there were any ^ 
doubt as to the construction of the claim, the court could 
not consult the interest of the poor better than by giving 
.the money to the persons appointed by the act, since they 
were a corporate body, and therefore much better quali- 
fied to execute the trust than individuals could be. 
I 
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Mr. Jervis^ Mr. MaHin^ and Mr. Richards^ on the 1818. 
other side were stopped by the Attorw 

Lord Chief Baron. 

How can I alfow this exception ? It is nothing more 
than an attempt to set aside a will made by a testatrix, 
giving her property to persons of her own appointment, 
for the purpose of distributing it .in charities. She has, 
in fiict, appointed a permanent body of men to conduct 
the business. How can I take it out of their hands for 
the purpose of giving it to the guardians of the poor 
under this act ? it would be most injurious to the parish, 
if I were to transfer to these guardians the confidence she 
has reposed in other persons. There can be no doubt 
but that this is an appropriation within the meaning of 
the act. 

Exception overruled. 



JENKINSON, Clerk, v. ROYSTON, and Others. 



Jm. 15, IS. 
17. Fe». 10. 



THIS was a bill filed by the plaintiff as rector of £«- The patron 
verington in the county of Cambridge^ against seve- ^ nec^^^ 
ral occupiers of lands within the parish, for an account of Vi^^^ ^ * 
the tithes of a great variety of articles. The defendants, blishaiDoduf; 
by their answer, alleged, that by the custom of the parish ■nd*>"ejrf®»» 
every householder and inhabitant within the parish was defendanu in- 
to resort a^ Easter to the church or parsonage house, and J3*^<3iiitti** 

there to reckon and pay as follows : — and cuitomf 

which were 
in themielves had, but were estahliihed by a decree made in a suit in this court, to 
which the natron and ordinary were not parties, the court refused to allow tbeoit 
and decreoa an account 
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)<818w Fprgronoi^. 910WO between the se^ dyke and oiUle 

^"^^^"^^ dyke 9d. per acre ; and in flanefield 1^4, per ftcre, 

V, 

Storiroif . For all grounds mown between the high feq dyke and 
cattle dyke, Id. per acre, for and in lieu of all hay grown 
and cut within the said places- 

Th^ answer tb^n set up the following payments a? me- 
duses : for every fi>al one p^nny ; for every milch cow 
f^. 5 and for every beckforth, or heifer, that had yielded 
but one ^alf Id. for and in lieu of milk, and all pro^t 
urising by such cow or heifer except the calf. 

Jt then stated, that by the custom of the parish calves 
in kind were to be delivered at the will of the ownef 
After they wipre three weeks old, and at such time of tbt 
year as the owner might think best to spare them, not 
hindering his breed ; and if the parson delayed the fetch- 
ing, he was to pay for the keeping. 

That lambs in their kind were to be delivered the first 
day of May ; and if any. person had under seven lambs, 
he was to pay for every lamb a halfpenny ; and if he had 
seven lambs and under ten, he was to pay one lamb, and 
to be allowed for every lamb that wanted of the ten a 
haUpenny : and so likewise for any odd nmsbemf Iambs; 
and so likewise for calves. But that if any person had 
under seven calves, or an odd number of calves under 
seyen, and sold ^ny of them to the butcher, he was to pay 
to the parson the tenth part of the money which they 
were sold for. 

That tithe of lambs was to be paid in kind, as well those 
that fell after as those that fell before the first of JIfay, 
respect being always had to die number of lambs, accord- 
ing and pursuant to the abftve prescription or modus, save 
that those that fell after itfeg^-day were to be k^pt by tb^ 
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ow.Ber until a montb 0H9 .and if longer he was ,te be paid 1818. 

for keepiqgj .and so of lambs that fell within a -month be- 

fore Maj/'day^ which were to be kept by the owner until 

a month old, and if longer he was to be paid for keeping. Eotatov* 

That pigs in their kiad were to be deliim^ at^he wiU 
of the owner after they were nine days old ; and if the 
parson delayed the fetching thereof; he was to pay for the 
keeping; afterwards as reason should require, or the par- 
ities could agree. 

That geese in their kind were to be delivered before 
Midsummer; and if any person should have under seveu 
pigs or geese, he was to pay for every pig or ^gooiae a half- 
penny ; and if he should have «eveii and .under ten, ho 
was. to pay one, and to be allowed for them that wanted of 
ten a halfpenny a-piece for every one, and so of any odd 
number of pigs or geese* 

That of wool the tenth stone or tentb pound was to b# • 
paid presently after the sheep were dipt ; and if any peiw 
son sold sheep after Candlemas and before clipping, be wijB 
to pay for the wool for every sheep one penny, if he sold 
them out of the parish. 

That of hemp and femble the tenth sheaf was to be 
rendered, when it was pulled weathered and tbiwbed ^ 
and that the weathering and threshing of hemp and femi- 
ble was to be considered, deemed, audi taken for and in 
lieu ^the seed. 

That for rape seed the tenth bushel was to be rendered 
ready dressed, the parscm allowing for the dressing one 
penny per bushel. 

That for wood the tenth tree was to be rendered, when 
it was felled of twenty years' grpwth^under which twenty 
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1818. years, if never felled before, it was to be reckoned from 
the first planting, but if felled before, from the last felling 
thereof. 

That for every acre of reed ground that was broken, 
cropt, or mown in the year, one penny was to be paid at 
Easier. 

The tithe of eggs was stated to be payable as fellows, 
▼iz. for every hen or duck two eggs, and fer every cock 
or drake either of them three eggs. 

' The answer then went on to state that the inhabitants 
were to pay to the parson yearly, for every acre of fed 
ground in the parish (ThrockenhoU not included) for herb- 
age one penny, or the fell at the parson^s election. For 
every dovehouse sixpence. For every house having an 
orchard or cherry ground, so as it was above half an acre 
ofland, one shilling. For every acre of new improved 
ground in the marsh or fen which should be mown, two- 
pence ; and for every such acre fed there, one penny, or 
the fell at the election of the parson. It then alleged, 
that grounds sown with clover and such like seed, for the 
use and purpose of feeding horses, sheep, or beast, neat 
or profitable, was to be accounted as feeding land, and 
not otherwise. And in case the parson should take the 
fell, then in such year he was not to have the penny per 
acre herbage, neither in the old grounds, or the new im- 
proved grounds. 

That tithe of cole-seed, mustard-seed, and turnip-seed, 
upon lands tilled, plowed, or sown, or ordered to that 
purpose, was to be paid in the same manner and propor- 
tion as rapeseed was said to be payable. 

That madder being a new improvement was to be paid 
in kind. 

That for every mtll for the grinding of corn within the 
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gaid parish, such modus or payment should be paid, 1818.. 
as was and had been theretofore paid for the same ; and ^^^^^^^^ 
that every stranger occupying any fiseding grounds, or «. 

pasture, was to pay the same average for the grounds Rotwoii. 
or pasture for herbage, after the custom of the field, as the 
inhabitants paid for n«>wn ground, or the fall at the par- 
son's choice. 

The defendants annexed to their answer, by way of . 
schedule, a map, or plan, shewing the grounds between 
Sea Dyke and CaUk Dyke. The grounds in Flmefield/ 
the grounds between High Fen Dyke and Caitle Dyke ; 
the grounds, in Throckenholi ; and the new improved 
grounds in the marsh and fen mentioned in their answer. 
But their answer contained no allegation that any of the 
lands in their occupation were situated in any of those 
places, nor was there any evidence to that effect. 

In support of the mod uses, the defendants proved the 
payments of th^m by the receipts and books of the former 
rectors; but the evidence upon which they principally 
relied was, a decree made by this court in a suit insti- 
tuted in the year 1695, for the purpose of establishing 
divers moduses and customs of tithing alleged to exist 
throughout the parish (a), by which the moduses and cus- 
toms now set up by the defendants were confirmed. The 
bill in that suit was by certain of the parishioners and in- 
habitants of the parish, on behalf as well of themselves 
as of the rest of the parishioners and inhabitants of 
the parish, against the rector ; and after stating certain 
customs which were alleged to exist in the parish, went 
on to state, that about the year 163], divers differ- 
ences about such customs bad happened, which by the 
mediation of the judge of the Isle of Ely , and other jus- 
tices, had been accommodated and reduced to writing ; 

(a) Swainer. Pern^ 1 Wood. 341. 




but that the defencfatit had^endedvduf^d to ovdrt^rbw (he 
sftme ; and that after several suitis bad been brought hf 
^^ Kitti in the bishop's court; and in tfte court of Exchequer, 

RoVifo^f. trhfcU were accomrrrodated; the pari^hiorfer^ about tHe^ 
10th o(Apritl()9», cam^ to a ftirttier agreement of tith- 
ing, over and be^idbs the former customs; That this* 
rector, however, several times attempted t€f dvertlfro^ 
these arrangements ; and therefore the plaintiff, for relief, 
priayed' the aid and assistance of this court. The decree 
declared' that the ancient prescriptions Or mod uses alar 
riientioned' in the agreement of 11531, and the adctitibifaV 
afgreement of the 19th of ^|)rf7 1688, should be ratified 
and confirmed, and for ever established' by the authority 
of this Court, with certain alterations and explanations; 
which Were therein set out. To this suit neither the pa- 
tron nor ordinary were parties. The statements of the 
moduses and customs in the present answer appeared to' 
have been copied from the decree. 



Mir. Dauncet/y Mr. Martin^ and Mr. Sitnpkinsbn^ fbi*^ 
tlieplaintifi*.(a) 

The Solicitor General and Mr. Soiekr for the de- 
fendants. 

Lord Chief Baron. 

Feb. lOv The plaintiff in this case is the r^tor 6i LevcHfigWn^ 
in the county of Cambridge: the general right of the 
plaintiflTto the tithes of the parish is admitted, but the 
defendants, who are the occupiers of some lands in thci 
parish, set up difierent payments in lieu of tithes in kind: 



As to the three first moduses, namely, the iWopcrid^ 

, (a) The reporter did not hear the arguments of coansel la 
this case. 
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per acre for groiihds mown between the Sea t)ykt 1818. 
and Cattle Dyke; the three halfpence )pef acrfe in the ^*^^^^V 
Hanefield; and the third modus of a penny per acre on the ^^ 

grounds mown between the Jtligh Fen Dyke and Cattle Roystok. 
l)yke ; it is impossible that they can be maintained in this 
ftuit ; for supposing; them to be decided to be good in a 
proper cafse, it is not shewn upon this record, or indeed 
alleged, that any of the defendants occupy any of those 
gfonnds ; and it .being admitted that the tithe of hay iu 
due in general, and that only those lands are covered by 
^a modus ; unless the defendants prote that they occupy 
those lands, or some of them, of course they must be liable 
to the payment of tithes, and there must be tin account 
6f tithe hay taken. Whether if they occupy any lands 
thus supposed to be covered by those moduses, they will 
thinfe it advisable to set Up such payments as they have 
iet up in respdct of thos6 lands, I cannot presume to say ; 
biit upon this record t must decide against them, what- 
ever regard ittay be due to the proceedings in the ancient 
stilt which has been so liiufch relied upon. With respect 
to thode proceedings, 1 sfiall not say any thing at present ; 
but I will proceed to look through the moduses, as if that 
suit had not existed. 

Having disposed of the modus for the hay, the next Modus df&^ 

^odiis insisted upon is "a penny for every foal :" I do ^^r/fSS 

not 806 any objection to that, provided it can be proved ; good. 

and therefore there must be an issue upon that modus, 

in case the rector shall think proper to have one. The Modus of Sif. 

next modus is, " for each milch cow two-pence." I see ^q'^^^oJ' ^ 

ho objection to that, ^^ and for every heifer that hath had Modus of id. 

t>ut one calf one penny, for and in lieu of milk and all ?' 52^51^*" 

profits arising by such cow and lieifer except the calf." had but one 

i confess, though a great deal of observation has been ^^i^*^^*^ 

ibade ^an the profits arising fromihe cow and the heifer, profits ariiiog 

by sacli cow 
and heifer except the calf, good. 
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' ]8I8. I see DO difficulty in the case ; the word profits may. be 
j^^^^(^^^ all surplusage, but that is no objection. 

V. 

RoTiTOM. With respect to calves, which is the next modus, 

ttWi!l^^£ '' «^l^es in kind to be delivered at the will of the owner 

•"^ to be de- after they be three weeks old ; " and at such' time of the 

will of the y^r as the owner thinketh best to spare them, not bin- 

^eS^^L 5'®"°S ^^^ breed, and if the parson delay the fetching to 

weeks old, pay the keeping,'* here the calf is to be kept till three 

tinie^>f^e ^^^^^ old, or till such time of the year as the owner 

year as the thinks best to spare them. The law in general fixes the 

beft to spare render of the animal to the time it can live without its 

them, pot mother : but this rule certainly may be varied by the cus- 

hindennf his . 

breed, and if tom of difierent places. This custom, however, seems to 

k^SIShr^^ me to be perfectly unreasonable, for if the delivery of the 

to pay for Ae calf be to be at the lyill of the owner, that will may be 

kccninir bad ' r , 

ccpiu^, nwi. determined perhaps the moment after the three weeks have 
expired, or at the end of half a year ; and yet the parson 
is obliged to pay for the keeping, if the fiirmer choose to 
keep it after a certain time ; I am tfaerefiire of opinion 
there must be an account taken of the tithe of calf. 

A custom that The custom with respect to the lambs is stated thus: 
should be '^ Lambs 'in their kind to be delivered the first day of 
delivered the May ; and if any person have under seven lambs, he is 
ifa^, and that to pay for every lamb a halfpenny; and if he have seven 
^*'cfu^d*^'* lambs and under ten, he is to pay one lamb, and to be 
seven lambs, allowed for every lamb that wanteth of the ten a . half« 
for*«rery*^ penny ; and so likewise for any odd number of lambs, 
lan&b a half- and SO likewise for calves,*' so that there are two mo- 
iTseYea iambs **"^* **^ calves: " but if any person hath under seven 
and under ' calves, or an odd number of calves under seven, and sell 
and* to be al- ' ^^^y ^^ ^^®™ ^ ^^ butcher, he shall pay to the parson 

lowed for ^^ tenth part of the money which they are sold for, and 
€YeTj lamb ' 

short of ten a halfpenny, and so likewise for any odd number ; and that lambs fidling 
after 1st of if ay, are to be kept until a month old, and if longer* the keefing to be 
paid for. bad for uncertainty. 
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that tithe of lambs shall be paid in kind, as well of thos^ 1818. 
that ftll after as of those that All before the 1st of May^ ^'j!!ii(sM 
respect being always had to the number of lambs, ae* y. 
cording and pursuant to the above prescription or modus^ .^^Y*'<^'f* 
save that those that fall after Majf-dajf are to be kept 
by the owner until a month old ; and if longer, h^ is to 
be paid for keeping :'' so that if the lamb is not fit to be 
delivered at a month did, he is to be paid for keeping it, 
though he is bound by law to keep it till it is fit for deli« 
vering : ^< and so of lambs that fall within a month be- 
fore May-day^ which are to be kept by the owner until a 
month old, and if longer, he is to be paid for keeping f 
really I cannot myself make any thing of this allega- 
tion of a modus, and not understanding it, and not seeing 
how it is possible to be a reasonable thing ; \ must con- 
sider it as a bad modus.^ 

The next b, « pigs in their kind, to be delivered at the ^"^^ 

#ill of the owner after they be nine days old, and if the ihouid 

parson delay the fetching thereof, he is to pay for the ^^^'^^f 

keying thereof.*' The delivery at the will of the owner the owner, 

seems to me to be a decisive objection ; this modus must ^ne days old, 

6e considered as invalid. and that if the 

parson delay 
the £Btchin|f thereof, he should pay for the keeping, had. 

The next is ^^ geese in their kind, to be delivered be- Acuft^mthal 

fore Midsummery and if any person have under seven pfgs K^i*'*^*^j 

or geese, he is to pay for every pig or goose a halfpenny ; in kind before 

and if he have seven and under, he is to pay one, and to ^jf^^Uf^' 

be allowed for them that want of ten a halfpenny apiece ' any person 

for every one, and so of an odd number of pigs or geese :'* ghoulSTpay a* 

now with respect to this I do not know that there halfi^nnj for 

can be any reasonable objection to it; therefore there that If seven 

must be an issue directed concerning it if the rector Jg^g^J^^^*^^ 

ehuseit allowed for 

them that want of tea one halfpenny each»'and so for aa odd numhsTi ^pod. 

K 
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1818. Then wifb respect to the custom for ^ wool, the tenth 

'■tone, or the tenth pound presently after the sheep be 

«lipt ; and if any person sell any sheep after Candiemas 

RoTSTOir. ,day^ before they be dipt, they do pay for their wool, for 

wi^ rmect ^^^^Y s^eep a penny If they do sell them out of the parish :" 

to wool, that 'I do not know that there is any objection to that. 

theiMurson 

should have the 10th ^tone or pound presently after clipping, and that any penon 

wiling fheep out of the parish aner Candlemat-dajf^ and betore dipping, should neTer- 

theless pay \d. for the irool, good. 

A custom that The next is ''rape seed, the tenth bushel ready dressed^ 

the tenth ^^ parson allowing for the dressing; one penny the bushel." 

hTrende^^^^ The objection to that seems to be this ; —that supposing there 

ready dressed, be no bushels, that is, a smaller quantity than a bushel or 

lowi^for Uie ^ ^"*1*®' ^^^ * h«^f> nothing is said as to what is to be paid 

dressing one then ; I do not see how this can be considered as a valid 

^hel^bad modus, without stating it more distinctly than it is stated 

for uncertain* here. There must be an account taken of rape seed. 

ty, it.not 

teing stated what was to be rendered for a less quantity than a bushel. 

Query. Whe- « Wood, the tenth tree when it is felled." I used to 
torendcrth™ *'*>"'' ** would be in kind, but 1 understand the decisions 
tenth tree is a of this Court have shaken that question. But there has 
kiodforwood. b^^^ ^o wood cut by the occupiers, and therefore there is 
no occasion to decide this question. 

Modus of 1^. There is another custom "item for every acre of reed 

every acre of ground that is iroAreir, crept, or mown in the year, one 

'««^&round, penny:" I see no objection to that, "'item at Easter 

A custom to tithe eggs, yiz. for every hen or duck two eggs," sup« 

^reTeryWn V^^^S ^^^^^ are five hundred ; " und for every cock or 

or duck, and . drake, either of them three eggs :" that cannot be good, 
for every cock 
i>r.drake three ^gs, in lieu of the lithe of eggs, bad. 

Then ^ the inhabitants are to pay to the parson yearly 
for every acre of fed ground in the said parish (Throcken* 
hold not included.") Now in this case Throckenhold is 
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not disting^uished at all ; therefore the objection appljHng 
to the three first moduges will apply here : this cannot 
stand. ^^ For herbage one penny, or the fall" at the par- 
son's election : what that is I do not know ; ^^ for every 
dove-boase sixpence ; for every house having an orchard or 
cherry-ground, so as it be above half an acre of land, one 
shilling. For every acre of new improved grounds in 
the nmrsh or fen which shall be mown twopence ; and for 
every, such acre fed there one penny, or the fall at the 
election of the parson. That grounds sown with clover 
or such like seed, for the use and purpose of feeding 
hcMTses, sheep, or beast, neat or profitable, shall be ac- 
counted as feeding land, and not otherwise ; and in case 
the parson shall take the fall, then in such year he is not 
to have the penny per acre herbage, neither in the old 
grounds, nor new improved grounds.'^ We must always 
consider throughout this case what these grounds are ; 
they are grounds belonging to the Bedford Level: ^^ tithe 
' of cole-seed, mustard-seed, and turnip-^eed, upon landd 
tilled, plowed, or sown, or ordered to that purpose, shall 
be paid in the same manner and proportion as rape-seed 
is said to be payable. That madder being a ne^f im- 
provement sh^U be paid in kind ; for every mill for the 
grinding of corn within the said parish, such modus or 
payment shall be paid therefore as is and has been here- 
tofore paid for the same;" that is nothing. ^^ That due 
notice be given to the minister to take hjs tithe beforb 
any corn or grain be carried from off the premises ; that 
by the word fell shall be meant and intended the profits 
of wool, lambs, and calves, which the incumbent may 
take as above :" this is all interpretation, not ji custom ; 
it seems to me to amount to nothing : then ^^ every stranger 
occupying any feeding grounds or pasture, to pay the same 
acreage for the grounds or pasture for herbage after the 
custom of the field, as the inhabitants do pay for mown 
grounds or the fell at the parson's choice ;" that I dp not 
understand. 'Under the circumstances of this case it seems 

K2 
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1818. to me that all the modines except thofie I have specified 

^"^^^^^^^ most be .coDttdered as invalid. 
Jmniflov 

BoTtTon. The counsel for the defendants have placed great re* 
liance upon the deo^ee which it in truth thdur great muni* 
Bent. Now if I am right in my opinion which I have 
given with respect to some of these pajments, that they 
are not to be considered as moduses, I should oonrider it 
as a very great hardship on the parties if I were under 
the necessity of abiding by this decree ; but if it had been 
a decree to establish these payments as modusesi I should 
have felt great difficulty in diseogaging myself from it, bow* 
ever unjust I might consider it : but it certainly is not an 
The patron establishing decree, if I may call it so ; the proper parties 
and ordinary ure ^ot there, and this furnishes a strong proof of the 
liettoabul wisdom of the courts of equity, when they require the 
modul^'*'^ * proper parties to be present, the ordinary and the patron. 
I will venture to say that if the ordinary and the patron 
bad been parties to the cause referred to, and if they had 
done their duty, this decree never could have passed in the 
way in which it appears to have been made ; in truth it is a 
decree to establish an agreement which is in a great mea« 
sure a modem agreement ; it mixes with the decree pro- 
bably some ancient payments, but what those ancient pay- 
ments are I do not know, I cannot disti^gunh them at 
all. The answer of the defendant, the rector, has been 
read, and I have read it over myself with grefit care; it 
exhibits a very true picture of the miseries of .that time; 
the rector was completely in the power of the parishioners, 
and was forced to act up to their will and pleasure. The 
parsons of that day frequently enteral into such agree* 
meats before they became rectors, in order to have some 
case and quiet when they were placed in that situation ; 
when, therefore, I see a decree that cannot be considered 
as a decree to establish for want of the necessary partfes, 
and which, even looking at it in another point of view, 
AS if the necessary parties were there^ is not a decree to 



<5iBE8 IN tItE BXoftEQUER. ISS 

esCaUlriiy Imt n defend put updn tbe rtcori hy the agree- 1818. 

menl of the (Mirties, «nd which explains the payments, ^^^^^^"^^ 

stating that ivliat'is iteid as a fact iatiot to be considered '^*''*^^*^* 

as a fact, and k to be consrtrtied in another way, I feel HoVstok. 

myself called upon to gay, that it is a decree which it is 

impossible for the Court to consider as binding, unless 

it be in poiat of iaw^ suth as eannot posfeibly be resisted. 

I think it clear that some of the paymfehts in that decree 

would faave been Considered by the Court themselves as 

bad moduses, supposing the Court had paid the attention 

which would have been paid to it if the usual parties had 

been there to suggest the proper objections to the Court ; 

others which might perhaps be considered as ancient pay- 

ments, are not distinguished, and I do not know how I 

myself am to be guided by it, when I see that among 

the moduses themselves there acted upon, there are such 

as are not aUowable by law. If I am right in that opi- 

nion, I am not forbidden by any thing in this decree to 

express that opinion, and to act upon it. I therefore think 

myself not only at liberty, but bound to make the deci- 

aion which I have intimated already. In addition to all 

this, we must recollect, that at the time when these mo- 

duses must have had their origin, supposing them to be 

▼alid, the place was almost entirely under water, or at 

least in such a state that there could not have been any 

tithable matters on a very great part of it. How then 

can we look back into time immemorial, before the time 

of Richard I. to suppose these parties had entered into 

an agreement to make such compositions as are .stated in 

the former decree. At that time there could have been 

no prospect of the improvements which have since taken ' 

place in that part of the country; they are entirely owing 

to exertions which have been recently made, and which 

no human foresight could have expected twenty years 

before they commenced. These agreements made in the 

Bedford Level Bxe beginning but of lafe to operate; and 

therefore it appears to me we cannot be allowed to con« 
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sider the payments which this decree contemplates, in 
the absence of those nirho are the legal protectors of the 
church, as good as against the parson, who, at that time, 
RoYSTON. as it appears by his own shewing, which is in .evidence, 
was perfectly incompetent to act for himself. 

Under these circumstances I think myself bound to di- 
rect an account of all the tithable matters the defendants 
have, except the specified moduses which! have men- 
tioned. 

1 
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MEMORANDUM. 



THOMPSON V. GORWAN. j^m. 

IN this casd Mr. Dauncetf moved before the whole 
Court to vary the minutes of a Decree made by the 
Lord Chief Baron alone, upon which the Court said 
that all such motions must be made before the Lord 
Chief Baron on the days appointed for his sitting alone 
under the Act of Parliament. ' 



END OF. PART I. 
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fVesimmsier 
WRIGHT V. SOUTHWOOD. J^i$. 

THIS was a bill filed against the defendants as occu* a Ticar, by 
piers of certain lands in the parish of i^Z/mtits/er, •hcwmgage- 
in the <;ounty of Somerset^ for an account of the tithes the percep- 
of hay, and small tithes, had and taken by them from the •J'Jiad/'^^* 

lands in their respective occupations, within the parish. placet himfelf 

in the situa- 
tion of a rec- 
tor, and throws it upon the occupier to prove the existence of moduiei let up and 
the lands to which tney apply ; and temble, that evidence of a general payment 
throughout the parish, of so much in the |>ound, in lieu of tithes regulatea accord- 
log to the poor's rate or rack rent, is sufficient CTidence of a vicar*s general right to 
titnei in kind. 

L 
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I8I8. The plaintiff claimed under a lease from the vicar of 

the before mentioned parish, whereby the tithes or tenth&r 
of hay and all other vicarial tithes of Pitminsterj with 
SouTuwooD. all manner of houses, buildings, barns, stables, gardens, 
orchards, rights, profits, and emoluments, belonging to 
the vicarage, except Easter offerings, were demised unto 
him, his executors, administrators and assigns, for the 
term of fourteen years'. 

The defendants by their answer admitted the general 
right of the vicar to the tithes of the several articles 
mentioned in the bill, except as to those, in lieu of 
which, the moduses after mentioned, were stated to be 
payable ; and alleged that all the lands in the parish^ 
with the exception of certain farms therein described, 
were subject to moduses or customary payments to the 
vica^, in lieu of the tithes of hay, milk, calves, cyder, 
apples, pears, gardens, wool and lambs* 

The only evidence produced, ori the part of the plain- 
tiff, in support of his claim to the tithes in kind, of these^ 
articles, were the depositions of the parish clerk, who 
stated, ^* that he had resided in the parish all his life, with 
the exception of four years, and, that during his know- 
ledge of the parish, no tithes in kind had been rendered 
or paid for any titheable matters or things within the 
parish, except corn and wood ;. but that, during the 
whole of his remembrance of the parish, there had been 
paid or payable to the vifcar, by the owners of estates 
< when they occupied the same, 6d, in the pound upon the 

annual value, according as they were rated to ihfe poor, 
and by the renters of estates, one shilling in the pound 
upon the annual rack-rent of the same, on Easter Monday 
in every year, in lieu of the tithes of all titheable mat- 
ters, except corn and wood ;*' and upon this evidence a 
question arose, whether the plaintiff, as lessee of the 
vicar, had made such a prima facie case, as t^e defend- 
ants were called upon to answer* 
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- Mr. Dauncey and Mr. DowdesweU^ for the {Motifl^ 1818. 

contended that the evidence was sufficient to establish the 

vioar'fl general right to tithes in kind throughout the 

parish, and that it was for the defendants to make out n Simrxwooo. 

what manner their lands were exempted. 

Mr. Home^ Mr. SkadmeUy and Mr. Wray^ for the de« 
fendants. — A vicar has no common law right to tithes ; 
he must make out his case by producing evidence either 
of an endowment, or of perception. Here the only evi- 
dence produced is, of payments of 6d, in the pound, ac« 
•cording to the poorVtate, by owners occupying their own 
estates, and Is. in the pound, on the rack-rent, by renters* 
It is impossible such payments as these can have been 
payable under any endowment ; and, indeed, they are not 
brought forward as such, but merely as evidence of a 
payment in lieu of tithes in kind. It is not even specified 
for what species of tithes they are payable. It is merely 
said that they are payable to the vicar in lieu of all tithes, 
and the vicar is clearly not entitled to all tithes. This 
never can be evidence in a parish, where there is a rector 
as weU as a vicar. 

Loito Cbiep Baron. 

The question at present before the court is quite pre* 
liminary ; viz. Whether I can, consistently with law, pro- 
ceed farther with this case. 

A rector is at law entitled to all tithes in kind ; and if ^ 
a defendant set up a modus, he must shew that the lands 
occupied by him are covered by that modus. In this res^ 
pect there is no difference between a court of equity and 
a court of law, and it would be the same in prohibition^ 
A vicar, however, must make out his case in the same . 
manner as the lessor of the plaintiff in an action ofeject* 
isent. The difficulty in the present case is this, whether 

L 8 
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1818. a defendant, admitting the vicar's right to all tithes, ex- 
cept those of a certain district, can call upon the vicar to 
make out his title to the tithes of that particular district ; 
SouTHwooo. and it certainly appears to me, that if a vicar can in any 
way shew, that he is entitled generally to tithes, he puts 
himself in the situation of a rector, and that it is for the 
defendant, who must be best acquainted with his own 
case, to make out his exemption in the best manner 
be is able. 

In diis case there is no proof of any endowment ; but 
there is evidence of perception of tithes in kind by the 
vicar, or of something in lieu of them; and it appears 
to me that this evidence is very strong to shew, that the 
vicar is entitled to tithe, generally. The witness states 
that he has known the parish for a great many years ; and, 
though he does not t&y the vicar is entitled to tithes 
in kind, which, indeed, would be matter of law, and not 
of &ct ; he says, that ever since he has known the parish,, 
the vicar has received a composition, payable in lieu of 
all tithes, except corn and wood. 

This man speaks, not to the law, but to the fact. The 
payments he mentions must vary constantly, according to> 
the poor's rate and rack-rent, which must alter many times 
in the course of a few years. This can be no evidence 
4»f a modus, but is evidence of a general payment in lieu 
of tithes in kind ; and it, therefore, appears to me that in 
this case the plaintiff, as lessee of the vicar, has made out 
a clear primd facie title to all the tithes in this parish, 
except those of corn and wood : and that it is, there- 
fore, thrown upon the defendants to prove the existence 
jof the modusen they have set up, and to what lands they 
apply. 
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1818. 



HALES r. POMPRET. 
POMFRET V. HALES. 



April TT. 



THE bill in the first cause was filed by a lessee of ^^?^^^'^^ 

the impropriate rector for the tithe of hay ; and, at amended, the 

the hearing of the cause, Mr. Martin^ for the defendai^s, J,"^^^, ^'" 

oflfered to read in evidence an original bill, filed in a ooeupon re* 

former suit by the then rector, which had been afterwards OTiffinalbui 

amended and newly engrossed, in order io shew what the therefore, 

rector conceived his rights to be when lie first submitted read aievi- 

them to the court ; but ^^^ *? 

prove what a • 
plaintiflf con<i ' 

Mr. Dauncei/ and Mr. Owen^ for the plaiatiffs, objected j|^^^ ^^ 

to its being read, upon the ground that the original bill the time qC 

baving been amended, the amended bill was the only one ^^^^^^ 

upon the record. ' 

Lord Chief Baron. 

The original bill is certainly not 4]pon record, and 
cannot be read. A plaintiff may insert many things in a 
bill, which be may strike out the next day by amend« 
ment. It is a frequent practioe to state matters in a bilU 
in order to found interrogatories, to obtain from the de<». 
fendanfs answer a knowledge of the real state of the 
case, and when that is obtained, to amend the bill accord- 
ing to the facts appearing upon the answer. The plaiptiif 
cannot be boiind by his first statement. I caidnot look 
into any bill but that which is upon record ; and that 
which is upon the record before me is the amended bill.. 

Mr. Martin* I tendered the original bill as es^plaaa'- ^ 
tory of the answer to it. 
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i^^ll . Lord Chief Baron. 



Hales 
V* You certainly have aright to say this : I tender this 

answer, as an answer to something; not now upon the 

record ; but which must have been upon the record, as 

otherwise the answer would have been impertinent. 



A bill to et- In this case there was also a cross bill filed by tfad 

dus ihouidbc defendants, for the purpose of establishing the moduses' 

filed by cer- get up by their answers in the original suit. The bill 

and occupiers' ^^^ stated to be at the suit of the defendants in the ori- 

of land with- gJnal cause describing themselves " as owners and occu'^ 

in the pansh«> ^ ^ 

on behalf of piers of lands in the parishy^ and the ordinary was not 

S?3& made a party. 
0WDeffs, occiit- 

SaTtl^^rdU The I^o«» Chief Baro* 

nary ehould 

party At the hearing disipissed the cross bill upon the merits ; 

but observed that, if the merits had been good, the bill 
was incorrectly framed, as it was alleged to be exhibited 
by some of the owners and occupiers, and not by all 
the owners and occupiers of lands within the parish. 
That properly, a bill to establish a modus should be 
brought by owners and occupiers, on behalf of them- 
selves and of all other owners and occupiers of lands 
within the parish ; and that the ordinary should always 
be a party, he being the person to protect the rights of 
the church ; and that be had never known an instance 
of a bill to establish a modus to which the ordinary was 
not a party, being brought to a hearing without its bein^ 
ordered to stand over for the j/Urpose of making him a 
party by ame^dIp^nt, 
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1818. 



ROBERTS V. ROBERTS. "jj^ f^; 



THE bill was filed by the devisees of one Oeorge ApenoiK 
Roberts^ for the purpose of aetiiiig aside a voluDt^ry for the pur- 
demise of certain hereditaments, for a term of years, t^^S^ ^^ 
executed by the testator in his lifetime to the defend- law, caonot 
ant .8 a qualification to kill gane. ^SVf«th« 

purpose of 
The bill stated, that in the moath o(Jugu$iy 1815, the uide!^eVea 
testator being possessed of the property im question, whieh though the 
was held by him under a fre^old lees^ for lives, was has neyer 
applied to by the defendant, whp was his brother by ^"r?*^®. 
the half bloodi and who reppesented to him, that it therefore, if 
would be very advantageous to him, the defendant, if the ^iate to^J "" 
testator would execute a conveyance to him of his in- u a qualifica^ 
terest in the property mentioned in the bill ; and re- ^^^^ equity 
quested him so to do, under the assurance that the con- ^iU not com- 
veyance, when made, should be merely nominal, and T^aa^f^°* 
that, as to the beneficial interest in the property, he, the 
•defendant, would be a mere trustee far the testator. 

That the testator agreed lo comply with such request ^ 
but upon a most clear and unequivocal understanding 
that the conveyance was to be nominal, and that the tes* 
tator was in fact to receive all the rents and profits, 
•rising from the properly, and was to have the full anc^ 
absolute ownership and benefit of it ; and that such being 
4he agreement and understanding between them, the 
testator and the defendant both went to the office of Mr-. 
Thomas Price, a solicitor at WorcesUr, and gave him 
instructions to prepare such a deed or instrument as he^ 
should think proper for carrying their intentions injk» 
«ffect« j 
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1818. That Mr. Price accordingly prepared a deed, whicti 

was executed by the testator and the defendant, on tHe 
third day of October, 1817. Whereby, in consideratiOD 
of the natural love and affection which he bore to the de- 
fendant, his brother in law, the testator demised the pro* 
perty in question to the defendant, his executors, admi« 
nistrators, and assigns, for the term of 99 years, if the 
persons, for whose lives the testator held the estate^ should 
so long live. 

That, on the execution of the deed, the testator de- 
livered it to the defendant, in whose possession it had 
ftver since been : but that the testator retained all the title 
deeds and other writings, relating to the property, in his 
own possession ; and that neither the defendant, nor any 
other person, had ever made any use of the deed ; nor 
was the defendant ever in the occupation or enjoyment of 
> the property, nor did he in any way derive any advantage 
from the conveyance, tb0 testator having continued in the 
possession of the premises up to the time of his decease^ 

The bill then stated the death of the testator, in Marchj 
1816; having previously to the execution of the deed 
in question made a will dated i/f/ne IB, 1811, under which 
the plaintiffs claimed ; and that since the testator^s death 
the defendant had commenced ^n action of ejectment, for 
the purpose of obtaining possession of the premises under 
the indenture of demise executed to him by the testator ; 
and therefore prayed that he might be compelled by the 
decree of the court to deliver up the indenture to be 
cancelled^ 6nd to re-convey the premises to the use of the 
plaintiffi, and for an injunetion to restrain the defendant 
from proceeding in tke ejectment. 

The defendant^ by his answer, denied that he had made 
the proposal mentioned in the bill; but stated that 
heing for many jears past much addicted to field sports, 
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and not being qualified by estate to kill game, he had 18I8. 
been threatened with prosecutions ; and that he, there- 
fore, applied to the testator, who was his brother of 
the half blood, to qualify him, which the testator agreed 
to do, and had, for that purpose, executed the deed men- 
tioned in the bill. The defendant, however, denied that 
the deed was executed for the sole purpose of affording 
bim a qualification to kill game ; but alleged that the 
testator in executing the same had it also in view to se- 
cure the property to the defendant after his decease. He 
admitted that no use had ever been made of the deed, 
and that the property had always continued in the pos- 
session of the testator. 

It appeared by the evidence of Mr. Price who pre- 
pared the deed, and of other persons who were present 
at its execution, that it was prepared by the directions of 
the testator and the defendant, for the express purpose of 
qualifying the defendant to kill game ; and that, imme- ^ 
diately after the executioa of it, the testator and the de- 
fendant were ashed, ^ whether they knew the nature of it, 
as it was a dangerous instrument to trust in the hands of 
any one." Upon which the defendant answered, that ^^ he 
knew it was only executed to lend hi|n a qualification to 
kill game," and the testator said, ^^ he knew he could 
trust the defendant with the deed," whereupon the defend- 
ant replied ^^ he hoped so, and that the testator might have 
the deed again when done with." Several other circum- 
stances were also detailed by the witnesses examined on 
the part of the plaintiffs, from which it clearly appeared 
4hatthe intention of the testator, in executing the deed, 
was merely to give the defendant a qualification. 

No evidence was read on the part of the defendant. 

An injunction was obtained by the plaintifis for want of 
an answers which, upon the answers coming in, was 
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1818. contiBiled to the hearing, for which purpoae die ctiwe now 
came on* 

Mr. Dauncey and Mr. Jo$eph Martin for the plaiotiA, 
contended, that the object of tbi^ deed being to defraud 
the law, the whole transaction was void, ab imtio ; that 
ahhottgli it might in general be true, that a person mak« 
ing a conveyance with a fraudulent view cannot api^y to 
the court to set it aside ; jet that, where the purpose ki 
not conplBted, the party has a locm peniientiof^ in whid» 
he may come to a court of equity for relief. That this 
principle was laid down by Sir Thomas Plumer^ V. C. in 
Platmone v. Staple (a); and that, therefore, in the present 
case, no use having been made of the deed, the plaintiiTs 
were entitled to have it set aside. 

Mr. Martin and Mr. Siwpkinsan^ for the defoodant. 
There are in this case many more points than have been 
stated on the part of the plaintiffs. It has been as« 
sumed that the deed was nevar made use of; and that, 
therefore, the case is the same as if the defondast had 
intended to be a candidate for a seat in parliament, but 
had not become so : but it never can be contended thad 
the mere act of shooting was requisite to coostilute kis 
being put in use. 

In what right do the plaintiffs make this claim ? For 
any thing that appears they are mere volunteers, a^^d 
not fn any way connected in blood wiA the testator :-^ 
and are persons so situated to be allowed to raise Aia 
question ? Unless they can make out that the defendant is 
a trustee for them, they cannot succeed* It is nel pre- 
tended that any fraud was* practised by the defendant 
upon the testator. The deed was prepared by his order/ 
and executed by him, with a perfect knowledge of its ef- 
fect. The moment the deed was executed, it ofiOFalod as 
(a) Cooper 35S. 
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4, revocation of tBe testa tor^d will, for the term of years ^ J^'^ 
which it created ; — ^what, therefore, is there to sustain the 
argument of a trust for the plaintiffs ? 

At all events, the defendants cannot be in a better 
situation than the testator was in. Now, what was th^ 
situation of the testator ? Being informed by his brother 
that informations had been brought against him for sho<lt- 
ing game, to prevent farther inconvenience to him, the tes- 
tator directs this ideed to be prepared, in order to defeat an 
act of parliament. What equity can a party making a con- 
veyance, for the purpose of defeating the law, have to l>e 
relieved from the effect of his deed. The court could 
not, under such circumstances, have raised any trust on 
his behalf; and if no trust could have been raised for him, 
it cannot be raised for the present plaintiffs, who are 
mere volunteers. The operation of the deed was to re- 
voke the will, pro tanto; therefore, as devisees under that 
will, they can have no interest to enable them to call for 
a re-conveyance. 

But, admitting that they are in such a situation under 
the will, as authorizes them to apply to the court to set 
aside the deed, can they be permitted to say that this deed 
was executed to defraud the law; and therefore, call 
upon the court io interfere, the testator under whom they 
claim having been a party tp the fraud ? The law says, 
that where a man does an act to defraud the intention of 
the legislature, he shall suffer all the inconveniences 
of his act, Ctirtis v. Perry (a) ; here, the testator does 
all he can to commit a fraud upon the legislature, or, 
at least, to enable another person to commit one ; and 
there is no distinction between a man^s committing a 
fraud himself, and his doing what would enable another 
to commit one. Nightingale v. De-visme (b) is (as 

(a) 6 Vez. Jon^ 747. (b) 5 Barn 3580. 



ROBfBRTS 
V. 
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1818; far as it goes) in our favour on this point. It shews 
that the court of King's Bench recognized no such distinc- 
tion. Bj what right, therefore, can the plaintiffs, stand- 
BossKTs. ing, as they do, in the place of the testator^ claim to be 
exempted from the inconvenience occasioned by the tes- 
tator's fraudulent act? 

Mr. Dauncey in reply. — There is no doubt as to the 
justice of this case. It is quite clear that the testator 
never meant to part with his property, for any purpose 
than, the one now stated. It is certainly true that these 
parties were about to do that which the law did not per- 
mit; but that object never was obtained. It appears that 
the defendant never had any occasion to make use of the 
instrument. It was intended he should have this deed to 
produce in case any information was laid against him ; 
but be never did produce it. What rule of equity, 
therefore, is there, which says, that if an instrument is 
made for a fraudulent purpose, but which purpose is 
never carried into effect, the party ehall not have it in 
his power to revoke it ? 

The testator having made this deed for the purpose of 
enabling the defendant to do an illegal act, might, before 
that act was committed, have called for a reconveyance 
in order to prevent its taking place. This doctrine is con- 
firmed by the case cited by the Lord Chancellor in Curtis 
V. Perrj/ (a), which has ^een cited. If, therefore, this 
was an illegal act, it was void, and would not operate as a 
revocation of the will ; and the plaintiffs, as devisees 
under the will, are entitled to the property. 

[I^ORD Chibv Babon. ' 

If the deed be void^ the plaintiffs want no recoi^vey- 

(a) Ante» 
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ance* They might defend themselves in ejectment; and, 1818. 

if 80) I can rendfer them no assistance. So that they are 

in this situation. The deed, if void, is no revocation of 

the will, and they might defend the ejectment ; and, if it 

be not void, it is a revocation ; and the present plaintifls 

are not entitled.] 

Mr. Dauncet/. — The bill states the deed to lie in the 
hands of the defendant, so that, assuming it to be void, 
there is a ground for a court of equity to interfere, by re- 
quiring it to be delivered up. 

LoBD Chibf Babon. 

I do not think that I can interfere in this case, without 
first referring it to a court of law. My opinion at present 
certainly is, that it is not void at law; but that is subject 
to further consideration. I shall be sorry not to reach 
the defendant, because it is impossible to say he has 
acted with any view to honour or honesty. With respect to 
the case before the Vice-Chancellor, I am afraid his au« 
tbority in granting an injunction is not greater than that 
of this court when they granted the injunction in the pre- 
sent case. I cannot see the distinction there made as^ to 
the deed being used or not. 



Gray's Inn 

liORD Chief Baron. T./'^f. 

Matf 17* 

This is a J»ill filed for the purpose of compelling a re- 
eotiveyance of an estate, executed by George Roberts 
t}^ testator, to the defendant, who was bis half brother. 
Jt appears that the conveyance was made for the purpose 
of giving the defendant a qualification to kill game : and 
I feel myself at a considerable loss to know in what man- 
ner I am to grant relief. 



iso 



ms. 
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' I do not Atnk the plaintifffl are entitled to a re-eon-' 
Yeyance. The deed Was executed maturely. The grantor 
Isnew the effect of it. There was^ no fraud at the time 
between the brothers : with respect to them the whole 
transactiou was perfectly fair. But it appears by the 
evidence that the object of the deed was to gire the de- 
fendant the appearance of a qualification, and that it 
was executed for no other purpose; that was a fraud on 
the law, and I cannot perceive what right that gives the 
plaintiffs to come into a court of equity to call for a re*> 
conveyance. It is said that nothing was done under the 
deed ;' but I cannot see the distinction. Sir Thomof 
Plumer is reported to have acted upon such a distinct 
tion : but that was a mere interlocutory order. There 
is a great difference between an interlocutory order and 
a decree. All the facts of a case may not be before the 
court when an interlocutory order is pronounced. I can* 
not, therefore, act on the auUiority of that judgment. It 
appears to me that it is not in the power of a court of 
equjty to call back a deed so^^ivetr<iO. 



(a) It is a maxim of law 
which prevails also in Courts 
of equity, that in pari delicto 
potior est conditio defendentis / 
and upon this principle it has 
heen decided that wherever 
a man does an act, the pur- 
pose of which is to defeat the 
policy of the law, he is pre- 
cluded from afterwards taking 
advantage of the illegality of 
that act to defeat the effect of 
ft; therefore, where A. and 
B. being partners, purchased 
shii^ with their joint property ; 
tod, because B, was in .parlia- 
ment, the ships were regis- 



tered In the name of A. only^ 
in order that profit might he 
made by the employment of 
them in contracts with govern- 
ment ; the court held that the 
ships were the separate pro- 
perty of A* Curtis V. Perry, 
6 Vez. 747. The same prin- 
ciple appears from a man 
nuscript note of the case by 
Lord Kenyon to have be^n 
acknowledged by the court of 
King's Bench, in Nightingale t. 
Devismcj reported in 5 Burr* 
^589 ; although thejr were of 
opinion that the form of ac- 
tion there adopted was not the 
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16| 



It hBB been m^d, however, that (be deed is veid at 
law ; and I will not sbtit out that question. If it be void, 
the plaiatiAB have a complete defence at law ; and I have 
no objeetron to retain the bill for a year, for the purpose 
of giving tbenl an opportunity of trying the question (e). 



1818. 



ROBBRTi 

Eoaaava 



proper remedy. And in Monte^ 
fiofi ▼. Moniefiori^ 1 Black. 
^3. Lord Mansfield laid it 
down as a rnle, that a man 
shtmld not be allovred to set up 
his own iniquity as a defenqe, 
aay mere than as a cause of 
aetiee; and ao in the caise 
mentioned by Lord Ekbm in 
giving judgment in Curtis v. 
Perr^j antCf of a bill filed to 
hare a re^conveyance of a 
quallficatioB, given by the 
plaintiff to hia son to enable 
kim to sit m pa«Uameitt»^e 
bill was dtsrobsed by Lord 
Kenyon^ with costs. In P/a/« 
mone ▼, Staple j supra^ the V ice« 
Chancellor appears to have con- 
sidered that the circumstance 
of the purpose for which the 
deed was made, not having been 
accompli *«hed, made a material 
distinction between the cases 
then Under decision and that 
meatiooed m Curtis v. Perr^fj 
which, the ^manner in which 
that case is mentioned in the 
report, to have been stated by 
Lord Eldon^ appears, in some 
measure, to warrant ; bat it 
seems, from the case in the text, 
that no sach distiuctloa exists. 



(a) Since this case was de- 
termined in the court of Ex- 
chequer, the opinion of the 
Lord Chief Baron has received 
the sanction of the conrt of 
King's Bench, upon a motion 
for a new trial of the action 
of ejectment abovementioned 
to have been brought by the 
defendant in equity against the 
plaintiff, for the purpose of 
recovering the possession of 
the property demised by deed 
in question. The action was 
tried before Mr. Baron 6rar- 
rozoy at the last Midsummer 
Assizes, for the county o( 
Worcester^ when the plaintiff 
at law obtained a verdict, the 
learned judge who tried the 
cause laying it down that the 
deed ^tas of no validity ia 
consequence of the circum- 
stances of fraud attending Us 
execution : but a motion was 
mdde for a uew trial in Mt- 
chaelmas term following, and 
the rule was made absolute iu 
Hilary term last. The court ^f 
King's Bench being of opipioifL 
that though the deed was frau- 
dulent, yet that it did not lie id 
the plaintiff's mouth tosay so^ 
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1S18. 



Roberts 
Roberts. 



The plaintiffs claim to be entitled iinder a will made 
long^ before this conveyance ; but where a person, after, 
making a will, executes a deed with fiiU knowledge of 
what he is doing, if the deed be good, I cannot say it is^ 
not a revocation of the will ; and then, if it be a revoca- 
tion, it is a revocation pro tanto and the devisees take 
only the reversion, as nothing but the reversion passed by 
the will. If so, the plaintiffs are not entitled to call for 
a re-conveyance, and the bill cannot be sustained by 
them. If I dismiss the bill^ it will be without costs (a). 






as he was a party to the fraud Moniejiori v. Maniefiorij nr« 
himself; and they relied on the pra, as decisive of the qaes-^ 
, language of Lord Mansjield in^ tion (1 ). 



(a) Decree^ May 17, 1818. 

It is ordered, adjudged, 
and decreed by the court, 
that the plaintiffs' bill be, 
and the same is hereby re- 
tained in this court until 
next Michaelmas term; and- 
that the injunction formerly 
granted by this court, until 
the hearing of this cause or 
further order to restrain the 
said defendant, Thomas Ro* 
bertSy from proceeding against 
the said plaintiff, Ann Ro» 
hertSy in the action of eject- 
ment, in the pleadings of this 
caase, mentioned and brought 
by the said defendant against 
the said plaintiff, Ann Roberts^ 
to obtain possessbn of the 



premises in question in this 
cause, be dissoired so far a^ 
the same restrains the said de- 
fendant from proceeding to 
trial in the said action of 
ejectment ; but the said de- 
fendant is not to take out anj 
writ of possession in such 
ejectment. And it is further 
ordered and decreed by the 
court that the said defendant^ 
Thomas Roberts^ do proceed 
to trial in the said action of 
ejectment, at the next Summer 
assizes, to be holden in and 
for the county of Worcester : 
and that the said plaintiff, 
Ann Robertsy do' plead to is- 
sue, and defend the said ac- 
tion. And the eonsideration 



(1) The reporter is indebted for the aboTe note of the case is the K5n^ 
Bench, to the kindness of one of the present reporters in that couft* 



^ pmth ^nd all 44irt)>er di- |ippfL the j^tpm of the jio«<<<% 1818. 

rections herein, are hereby re- uppn tl^e tri^l flf the 3fiW ^o V^^^''^'%/ 

•erred until snch trial shall tion, when such further order A<>^s^^ 

]^ha4* A>^:^>^ ^^^ >8to If ill be made ^erein as shall mjuE^xt* 

^ continued in the paper of be just, 
causes to be further heard* 



Betireen JOHN GOOPWIN, EDWARD WELr 
ICINGS, the Younger, and ARTHUR DAVIES,* 

Plaintiff^ 

AMD 

tIpHN JLIGHTBODY, th« JTounger, 

Dbfbnd.ant, ' 
By Original Bill; 

And between EIKKFARD tWEIXINGS the Elder, 
JOHN GUEST and RICHARD WILLIAMS, 
(Anignees of the Estate apd Effects of the said Joeui 
'GoooyriN,) the said iEI>WARD WELLING5, the 
Younger, and ARTHUR DAVIES, Plaintiffs, 

AND 

71ie8aidJOHNIiIGHTBODY, - - Dmbndant, ^-''•^-a^*^. 
By Supplemental Bill. 

THE original bill in this cause was filed for the A trader 
purpose of enforcing the specific performance of ^yanccoftll 
an agreement entered into by the defendant, for the pur- h» real and 

chase of certain hereditaments, situated in the parish of perty to 

trustees to sell 
for the benefit of his creditors, under which the trustees contract to sell certain lands 
to defendant The contract not being completed, they file a bill against defendant for 
a specific perforioance ; but, before answer, the trader becomes bankrupt, and 
his assignees file a supplemental bill to enforce the contract : Held, that although the 
conveyance to the trustees was an act of bankruptcy, the assignees may compel the 
performance of the contract made under it 

M 
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1818. Llanllwehaimy in the cf^nniy of Montgomert/y under the 
following circumstances : — 

In the month of August^ 1819, the plaintiff Goodwin^ 
by indentures of lease and release, conveyed certain real 
. estates in question to the plaintifis, Wettings and Daciesy 
and their heirs, upon trust, to sell and apply the pro- 
ceeds in payment of his debts. The release also con* 
tained an assignment of all OoodwWs personal pro- 
perty, upon the same trusts. 

On the I7th of Sepiember, 1813, the plaintiffs, Wei- 
lings and l}aviesy in execution of the trust of these 
deeds, entered into an agreement with the defendant for 
the sale to him of the real estates comprised in them, 
for the sum of 17,500/., which was to be paid by instal- 
ments. 

' The first instalment of the purchase-money was paid 
by the defendant at the appointed time ; but it was after- 
wards discovered that the plaintiff, Goodwinj had, pre- 
viously to the execution of the indentures of 5^1. 1812, 
entered into a contract with John Hartley^ for the 
sale of two pieces of meadow land, containing above four 
acres, part of the property contracted to be sold to the de- 
fendant, the possession of which, it was alleged, was ma- 
terial to the fbll enjoyment of the defendant's purchase ; 
in consequence of which discovery, the defendant refused 
to complete his contract ; and, thereupon, the plaintiffs. 
Wettings an4 DavieSj in conjunction with Goodwin^ iq- 
stituted the present suit against the defendant, for the 
purpose of enforcing a specific performance of the agree- 
ment. The plaintiffs oflered, by their bill, to indemnify 
the defendant against Hartkjfs claim, and to permit an 
adequate part of the purehase-money to be paid into 
court, there to remain until it aboyld have been inves- 
jtigated. 
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After the commencement oF the sait, a commission J8I8. 
of bankruptcy was issued against Goodroiny under which 
he was declared a bankrupt ; Mid his assignees filed a 
bill, in the nature of a supplemental bill, against the LioatBoor. 
defendant, for the purpose of obtaining the benefit of 
the proceedings in the original suit. 

The defendant, by his answers to the original and sup- 
plemental bills^ admitted the contract, and submitted to 
perform it, provided a good title could be made by the 
plaintiffs : but insisted that the execution, by Goodwin^ 
of the deeds, under the authority of which the sale was 
made, was an act of bankruptcy, and that the contract 
was, therefore, void. He also alleged, that the pos- 
session of the two pieces of meadow land agreed to be 
-sold to Hartley wa» absolutely necessary to the full en- 
joyment of the rest of the property comprised in the con- 
tract, because they were close to the mansion house and that 
they were made an absolute condition in the purchase, at 
the time the contract was entered into ; and the defendant 
insisted that he was not bound to accept a title to the re- 
sidue of the property, and to receive a compensation 
in lieu thereof, inasmuch as no compensation in money 
would be satisfactory to him ; and that he never would 
have entered into the agreement unless the two pieces of 
•meadow land had been comprised in it. 

Mr. Martin and Mr. Girdleslane^ for the plaintiflTs, 
contended, that with respect to one of the objections 
made by the answer, namely, that the two pieces of land 
elaimed by Hartley formed a sine qud non in the con- 
tract, the case was not yet ripe for the discussion of 
that point. That the contract having been admitted, the 
court could do no more at present than refer it to the de- 
puty remembrancer, to enquire whether the plaintiffs 
could make a title or not; and with respect to the objection 
arising from the deed itself being an act of bankruptcy^ 

M 2 • 
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1818. ibey insisted it was waived by the amifDees haying agreed 
^ ^^^ to the contract. That it was not necesflary that a plaintiff. 



V. should have a coni(4ete title to property which he 

would decree a specific performance, if it were satisfied 
that the contract might be completed before the deputy 
remembrancer has made his report. 

Mr. Daun^y and Mr. Wray^ for the defendant, yeliej 
upon the objections stated in the answer. They ako 
contended that Hartley pu|3^t to have been a f»ity to 
the suit. 

LoBD Chxep BxnaN. 

It does not seem to me, that the defendant wishes to 
avoid completing the contract; on the contrary, he sub- 
mits to the performance of it, provided a good title can 
be made. The circumstance of the assignees ha^riag 
agreed to become co^plaintifis, gives to the defendant all 
their interest in the property. Suppose I were to seU 
an estate, and before the conveyance should be complete 
were to become a bankrupt, my assignees might choose 
whether they would perform the contract or not. With 
respect to the objection as to the two pieces of meadow 
land, that must be matter of subsequent considmration. 
If it should appear that they are material, and that the 
plaintiffs cannot make a title to them, the contract cannot 
be performed. It is impossible for me to insist upon 
Hartley* 8 being made a party. Let it be referred to ti» 
deputy remembrancer, to enquiry whether the plaiiitSTs 
can make a good title to the estates agreed to be sold* 

The defendants counsel submitted that it ought to 
form part of the decree, that the deputy remembrancer 
should make a separate report as to the two^pieces of 
land claimed by Hartley, But 
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The Lord Chikf Baroit 

Said, he never recollected an instance of such a di« „. 

reetioB ; and, therefore, should not give it : but that if I«i«t»«»v* 
the defendant should afterwards find it necessary, he 
might then make an application for a separate report. 

Decree for plaintiffs. 



fFe$tmin$ter 

RIDLEY V. STOREY. ^m/^l^t 

TUS was a bill filed bj Sir MaUhew White Ridkjf J^^^*'^^ 
and Dr. Henry Sidky^ as the devisees of Sir grantoftithes, 
JIf. JF. /Zidfey, deceased, for an account of all tithes, ^{^Selwd 
except corn and grain, had and taken by the defendants ofa manor, in 
from lands in their occupation, within the manor of of'hL find\nff 
CremUngton^ in the county of Northumberland. a priest to of 

chapel, &c. 
The case made by the plaintir s bUl #as, that the vicar- l^^^^^y 
age of St. Nicholas f Newcastle^ in the county of North* £r«i.viii.c. 7. 
umberland, of which the manor, township, and chapelry ^^|,J"P^^''^" 
of Cramlington, in the same county, was part, was, in the dence of coa 
^ear 1194, endowed with all the tithes arising within the tKdSi;! 
aaid vicarage, or the titheable places thereof, and con* pliance witii 
tfaiued so endowed from that time until the year 1536; tiopsmi * 
when, in consequence of the inconvenience arising from ^^^^/^jj^JJJ 
tile manor, township, and chapelry being at a consider- tobevaUd. 
dble distenee from the residence of the vicar, John 
HeringBf the then vicar thereof, made and executed a 
eomposition real, or grant, with or to a person of the 
,namet>f Tkotnasa Crrnnlingtonj then lord of the mancw 
<rf Cramlington, which was duly confirmed, ^ whereby, in 
consideration of the lord of the manor takii% upon him- 
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1818. self, at his own costs and charges, to find and present a 
priest qualified for the performance of all the duties of the 
chapelry of Cramlington aforesaid, and also paying to 

Storet. the vicar yearly two capons and one cheese, or the- 
value thereof, the said John Heringe^ as such vicar as 
aforesaid, granted and agreed for himself and his suc- 
cessors that the said lord of the said manor of Oani- 
lington should have, receive, take, and enjoy all tithes 
whatsoever, except corn and grain, arising, growing, and 
renewing, within the said manor, or the titheable places 
thereof." 

That from the time of such composition real, the 
proprietors or owners of the manor of Cramlington 
had been in the receipt of all the tithes, except those of 
corn and grain, yearly arising within the manor, town* 
ship, and chapelry of Cramlington^ and the titheable 
places thereof, and had presented a curate or chaplain 
to the said chapelry, and had paid the sum of 5/. an- 
nually to such curate or chaplain, and had in like manner 
delivered, or caused to be delivered, the two capons and 
a cheese to the vicar for the time being of the said vicar- 
age, or made him a pecuniary or other satisbction for 
the same. 

That, after various mesne conveyances and descents, 
the manor of Cramlington had become vested in the 
testator. Sir Matthew White Ridley^ by virtue of which 
he, the testator, became entitled under the before-men- 
tioned composition real or grant, to receive and retain 
all the tithes, except those of corn and grain, of all 
the lands within the manor, chapelry, or township, and 
the titheable places thereof, (except the tithes of cer* 
tain lands, in the possession of Adam MansfekU IjaWf 
son ie Cardonnelly which had been granted by John 
Lawsony under whom the testator derived title to 
Hfflton Lawson, under whom the said A. M. L» de Cat!- 
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domeU claimed and enjoyed the same,) and also to the per- ^SIS. 
petual advowson of the said chapelry, and had, accord- 
^ngly? fi^m time to time, received such tithes, and had 
presented the plaintiff, Dr. Henry Ridky^ to the curacy 9ioaxr. 
thereof, and paid him annually as such curate of the said 
chapel the sum of .5/. and delivered the two capons and a 
cheese to the vicar, according to the terms of the composi* ^ 

tion real, or g^nt, or made him satisfaction for the same. 

That Sir Matthew WfUie Ridletf died in the year 
1813, .having previously made a will, under which the * 
plaintifis became owners of the manor of Cramlington^ 
and as such claimed to be entitled under the composition 
real, or grant, to all the tithes but those of com and 
grain, arising on the lands within the said maqor, town- 
ship, and chapelry, except the lands in the occupation of 
A. M. L. de CardanneH ;Bnd that the defendants were 
the occupiers of such lands, and had subtracted the 
tithes, &c. 

The evidence produced on the part of the plaintifis, in 
support of the case made by the bill, commenced with a 
confirmation in 1360, by Thomas Hatfield^ Bishop .of 
Durham^ of an endowment made by Hugh Pudsej/y 
Bishop of Durham^ in 1294, by' which the vicaraj^ of 
St. Nicholas^ NevDcastky was endowed with the tithes of 
hay, and all other tithes, except the tithes of com and 
grain. Parol evidence was then read, to prove that the 
chapelry of CramlingUm was generally reputed to be 
comprised within $he vicarage of St. Nicholas, New^* 
castle. 

An old paper writing, purporting to be a copy of th^ 
original composition real, or grant, mentioned in the 
bill, was then produced, and proved to have come out 
of the proper custody, which paper writing was in th^ 
following words ;— 
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*« The Conteintes of the Composition redr " Tkdtthe 
" dfbresaid Thomas Cramlingion his Har^s^ for eiidr 
^^ dhdtt att theyer owen D&oise Electydn mdvoyttSfHtf 
" thtj/ei^ owen Coistis and charges fynde S^ pnte orie 
** abell psie to syng or saye ^ impresier all Serve sarvice 
^^ sacraments Sf sacrametalls ait Cramlynton within tHe 
'* CRapell theW wiche preste shall discharge the Viccare 
" aforesayd 8f is successores of all maner of charges 
" spiretuall 8^ temporall any maner of wise deu or her^ 
^^ qfier to te dewe unto ower Sowerayng Lord the King 
*^ the Byshop of Durham the Archdcn of Northumber' 
^< land or any hdving or pretendynge any maner of 
^ Jurisdecton spHtuall or temporall and for that shall re- 
'< seve oH numer of teyndes Sr oblaCons w^ the appurtences 
** except the teynde come paying yarely and eontetyng 
^ ower it aboive tie fyMyng * Salarye of the afortsa^ 
** preste at the fisie of the transldtioiii of Satnte Nichoids 
<< 4* wyth-- the church of Sainte Nicholas ,alt NewchasteU 
^< medyatlyt after hye mase that daye Recognytion thatyt 
^^ is the Mother ChurcHe of Cramlynton to the same Mas-^ 
^^ ter John Herynge now Viccare and his Successors fir 
" the time beyingfor ewermor or unto ther Deputis there 
" in that behalf of the Jrowtis of the same Manore ojf 
^^ Cramlyngton ze^ the appurtences two Cktppons prise V a 
" pece and one Chese prise xi* in the name and for full co* 
^^ ietacion of all maner oftyndes oblaciones dewe or to the 
" Viccare for the tyme being owett cff the Manor and 
^ Hamlett of Cramlynton qfbresayed wf^ owett any maner 
<< of payment or demand any wyse so that the bryngtr eg 
'< the said two cappons and a chese shal use these wordes or 
^* lych effect to the Viccme or hii Depntes ther that is 
^^ to saye ^ I have broTXigAte Mta yowe Master Viccare 
^^ such tyndes as we be bbwinde bye Composycon to bfyrig 
« ^ her I doo knowleg for the Maner o^ the JBfares 
^ qff Cramlynton^ thatt Hamkity of Cramfyntoh is 
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** pcell Sf payerie cf the parish of Sainie Nkolai of ^818 
^ ' NewcasteH S^ a Chappell depending thereof mtdjbrther it ]^]|^]g^ 
^^ is prorbydt and agreed that if the saty^ Thomas Lam* v. 

^* son his ffeyres doe brecJce St nait irewfye and 
^* dtwlye wythoute frayed or Caoeyne obey and kepe the 
^ Intent is of this Composicon that the sayed Viccare 
^^ for the tyme beying to be at large to clayme tucke 
^^ and gather his tynds and tythes suche as the tawe 
« wyll geive hyih a>'* oztte any yterruption of- the 
^^ said Thomas or is heyres Sf noye time shall 

before anie such Brecke 
^* shall induce any prescription or custome And In 
^^ witness of this ppetutdl and fynaU end and composi* 
" dan, Sfcr 

In eoirfinimtioii of this pape^, there was tbreii pro- 
d'mi^, tfti the part of the plaintiffs, an inquiifttbn post 
tAorieni of one John lAtwson, (from whose descMdants 
ih6 at^ce^tor of Sir Matthew White Ridley was proved 
to have pu^clias^d the manor of Cramlington,) bearing 
date the T7th Jab. I. in which the Jury find << that the 
said John Lawson died seized of a moiety of the manor 
of Cramlingtony and the tithes of all the manor, except 
corn and grain, by virtue of a composition real, made 
from Herynge, vicar of Newcastle, 27 Sten. VIII. duly 
confirmed^ as by the said composition and confirmation to 
the Jury shewn, appears." There was also produced an 
extract from the register of the Bishop of Durham, 
dated in 1541; by which it appeared that a vrcar, of 
the name of Herynge, resigned the vicat^ge of St. JVt- 
ihohts, Newtastle, about that time. 

The tieii evidence shewed, that the term's of the eovm* 

- po^Hion had be^^n followed by the payment of the two 

cipotx^ aftid a cheleisd to t&^ vic^i^ of St. Nicholai y^rl^, 
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^^^^' as for back as the middle of the 17th century, by 
RiDi.Br 'n^ans of entries in the vicar's books of receipts for 
V. the Cramlington tithes ; and it was proved that the 

ancestor, of Sir Matthew White Ridley had purchased 
the Cramlington estate, and the tithes in question, of 
one Lawsony a descendant of the Lawson mentioned 
in the inquisition post mortem^ subject to this payment 
to the vicar. 

It was then proved, that in modern times a pecuniary 
composition had been paid to the vicar, in lieu of the 
capons and cheese ; and that Sir M. W. Ridley and his 
ancestors had always found and presented a curate to the 
chapelry, and had enjoyed the chapel garth, and repaired 
the chancel. 

The plaintiflTs counsel then produced in evidence many 
old leases by the JLawsons^ under whom the plaintiflb 
derived title, of as early a date as the reign of Charles II. 
and also a grant from a former owner of the manor of the 
small tithes of the only other estate within the manor, 
except those of plaintiff and defendant, to the ancestor of 
A. M. L. de Cardonnelly the present owner of that estate. 
They then proved the conveyance from the Lawsons to Sir 
Matthew Whitey the ancestor of the testator Sir Jtif. W. 
Ridletfy and by steward's books and receipts, proved the 
actual perception of the hay and small tithes of every part 
of the defendant's estate, down to the time of the subtrac- 
tion mentioned in the bill. The occupation of the lands 
and the subtraction of tithes by the defendants was ad- 
mitted by the answer* 

The only evidence produced on the part of the defend- 
ant to rebut the case made by the plaintiff, consisted of a 
conveyance to an ancestor of the defendant Storey ^ in the 
year 1736, of the manor of Cramlington^ and other 
manors, in which conveyance were contained general 
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words comprising tithes : but no evidence was adduced ^'^ 
of any perception of such tithes, on the part of the 
defendant. 
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Upon this evidence th^ principal questions which arose 
were — 1. Whether the composition real, or grant of the 
tithes by the vicar to the owner of the manor, had any 
legal effect ; and — 2. Whether the plaintiffs had made 
out a sufficient case to entitle them to the benefit of.it. 

Mr. Fonblanque and Mr. Farrer^ for plaintiffs. — This 
composition real, or grant, was a conveyance by the vicar, 
rector, patron, and ordinary, of the tithes and ecclesiastical 
profita enjoyed by the vicar of St. Nicholasy Newcastle^ in - 
that part of his parish which lay within the manor of 
CramUngtofij to be taken and enjoyed by Thomas a Cram" * 
kngton and his heirs, for the consideration mentioned in 
the copy of that instrument, which has been given in evi- 
dence. Previously to the disabling statutes of 1 Eliz. and 
IS Eliz. a parson, vicar, or other ecclesiastical incumbent, 
" cencurrentibus tis qui jure requiruntur^^' could conveyor 
charge the hereditaments he held in right of his church, (a) 
The word « tithes'' in sect. 3. of 13 Eliz. shews, that 
in passing the act the mischief of ecclesiastical per- 
sons granting their tithes for estates in fee, or for life, 
was in contemplation. This power of alienating tithes, 
and other ecclesiastical property, was the origin of those 
special cases in which tithes might be vested id laymen, 
as in the cases of Pigot v. Hertiy (b) Boocker v. Rogers^ (b) 
and Phillips v. Prytherick.(c) A layman, it is true, 
was said not to be capable of tithes : but this supposed 
incapacity arose not from the nature of the property, 
but because there was no court in which he could sue * 
for them as tithes. He was, however, permitted to sue 

(a) Co. Litt. 44. a. Lit. Winchester's case, 2 Rep. 45. 
sect. 528. 648. 1 Roll. Rep. 2. 

it) Cited in the Bishop of (c) 4 Gwill. 
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161^4 for them as » temponil profit apprendfe by the descrip* 

^^^/'''^^ tJon of the tenth shock (Aeima garba) bfitead of decimas 

ts garbarum; and Lord CoAre says, he might sue in the 

Sfo^Mv. Ecclesiastical Court. When the grant to Thomas Law- 

^M Was made in 87 /:/«ll. VIII., be could not then, it 

mnst be adc^itted, sue fbr the ttthes eo nomine; but he 

might bare sued for them tn the common law conrts, as 

the tenth cock of hay, the tenth lamb, Sec. The tfthea 

vested in him, and did not mer^ in the kind, or become 

extinct. The transaction was, in fact, a grant, giving a 

right io the etsjoyment in pernancy, find did not ope* 

rate as a discharge of the land from tithes. The grantee 

held the land and the tithes distinct, for tithes are col-« 

lateral to the land, and to be taken upon it, bat not 

issuitrg out of the land; and they are not extinguished 

by unity of possession, nor by a release of all right to the 

land, Lincoln v. Cooper^ (o) Hinde v. Perkins, (i) and 

Wichham v. Cooper, (c) 

The following propositions are deducible from the 
cases which have been cited : — 1. That in a special case^ 
even before the statute of jETeit. VII L(i/) a layman was 
capable of tithes at common law. 3. That he might sue 
for them even in the Ecclesiastical Court. 3. That 
to support his title, the court would presume that the 
owner of the manor was originally seized of all the 
lands constituting the manor* 4« That the tithes were 
severable from the manor ot land of which the tithes were 
granted, as in Phillips v. Prytherkk. {e) 5. That by such 
composition or other lawful means^ the lord or owner did 
not merely discharge his lands from the payment of titheg, 
but the tithes continued collateral to, and distinct from^ 
the land, and were graatabloi or capable of being re* 
served by the lord or owner, after he had alienated the 

(a) 1 Leon. ^48. 210. 

(6) 1 GwilL 161. id) 23 Hen. VIII* c. 7. 

(c) 1 Gwill. 166. Cro. Eiiz. (s),Ante. 
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maaor or laid. 6. That tenancies, w parcels of Ae ^^^^^1^ 

flumor or landa, iiiif ht aftenv:ardii jbe j^oanled out; and thajt ^^i^j.^ ' 

4hoae tenaneies were grantabk^ vilh « Teservatiou of the v. 

tithes by the lord or owner eif the Iwd. §iowt. 

Althotig;jb the ordinal gv&ntee in 4tiis case could not 
^eue for the tithes at the date of the grant ; yet the power 
p[ suing fi>r tithes in the spiritual court was given him 
•hy 3B Hen. VIII. c, 7. five years subsequent to the grants 
4he tilfaes having been onoe f^ntedy and being a pqsp 
a^ion distinct from the hind, and not beiiig a paircel o^f 
•or issuing out of |i jnanor (althaugb thef might be apr 
jHirteaant to the manor,) became alwiabl^e .43 any Ptber 
incorporeal hefieditameulp. 

Mr^ ^gar and Mr. Mcgghan for the defendants. — 
In a suit preferi^ed by a layman, for payment of tithes, 
long possession by himself, and those under whom he 
claims, is not sufficient, of itself, to constitute the neces- 
sary evidence of title.; Ji>at a lawful '.commencement of 
that possession onust be ahewn. The jcoiuisel for ^ 
j^intifi, aware of this^ule, have produced, as Ae origin 
of their title, the ;^^nt of 1S36/. This gvant, how- 
rever, -must have been invalid. At common law, ibefoie 
the Stat. :SS Hen. VXII. c. 7.a Jayman was incapable of 
j?eceipt, or, as it-is ei^pressed, ^pernancy of tithes ; except 
in thie cases of the King, his patentee, and the tenant fof #n 
ecclesiastic; (a) and this grant was made four years before 
this statute ; the grantee appears (to have been, a layman ; 
and it is, in its terms, a grant of tithes in pernancy^ But 
.supposing such agrant mighthavetbeen made, it could only 
ifaaye been made hy a rector ; no instance has^ever occur- 

(cl) The Kehop of Win* Jeofen, tSdd. a%e AUermm 
Osier's cue,. Gwill. 1^7. and Burgesses cf Bwfif Sk, 
^ Bep. 43. iPigoi r, Beron^ JEHmumis t. EvrniSy Gwilh 
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1818^ red of a vicar b^ing allowed to alienate the tithes of which 
he has been endowed, and besides, there is no evidence 
to prove that the grant in the present case was made 
fhovmr. ^j^jj the consent of the necessarjr parties. The only 
evidence of the grant which has been produced, is a 
copy of the instrument, and that is attempted to be con- 
firmed by an inquisition post mortem ; but that is very 
questionable evidence, such inquisitions having been in 
general taken ex parte. No evidence has been produced 
of the persons, under whom the plaintiff clain^s, having a 
derivative title from the grantee, or of their having 
fulfilled the conditions of the grant, by providing a priest : 
the inquisition merely shews that ITiomas Lawson was 
entitled ; but there is nothing to prove any transmission 
of interest from Thameu a Cramlingtorij to whom the 
grant was made, to Thomas Lawson. The defendants, 

'« on the other hand, have shewn a conveyance of the 

manor and tithes to Storey. 

Mr. Fonblanque in reply. — Every presumption will be 
made in support of a grant under which there has been 
such long and continued enjoyment. Supposing the 
grant to have been legal, it is quite clear, from the cases 
already cited, that the tithes might be held distinct firom 
the manor ; and, therefore, the conveyance of the manor 
to Storey proves nothing, unless coupled with a per- 
ception of the tithes. 

Ifav. 18. Lord Chiief Barok. 

This is a bill filed by Sir Matthew White Ridley and 
Pr. Ridley^ for an account of all tithes, except those of 
corn and grain, taken by the defendants from lands within 
the. manor of Cramlingtortj in the county of Yorkj which 
is within a part of the parish of St. Nicholas^ in New^ 
. castle. . Mr. Storey ^ one of the defendants, sets up a 
claim to the manor and to the tithes in questiofu ; b^it be 
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offers DO evidence in support of bis claim, but a convey- I8I8« 
ance, made in the year 1736, in wbich the manor of |i„>i,,y 
Cramlington and other manors are conveyed with gene- v. 

ral words, comprising tithes at large; but this proves 
very little indeed, without any evidence of perception 
under the conveyance. 

The principal question in the cause is rather a singu- 
lar ope ; at least to me it is so, as I do not recollect any 
other under exactly the same circumstances. It depends, 
however, on a very simple point. The plaintiffs claim 
as purchasers firom the vicar of Newcastle. That the 
vicar of Newcastle was originally endowed with the tithes 
in question seems, I think, sufficiently clear from the 
evidence. He continued to be so entitled until the year 
1535, at which time a transaction appears to have taken. , 
place between him and another person, which is called 
by the heading of the paper adduced in evidence a 
composition real. This transaction was an agreement 
between the vicar and a person named Thomas a 
'Cramlington^ by which in consideration of Thomas a 
Cramlington providing a priest to do all the service 
belonging to the chapel of Cramlington^ and paying two 
capons and a cheese annually to the vicar, the vicar gives 
to Thomas a CraimUngUm all the tithes which were due 
to the vicar ; that is to say, all the tithes, excepting com 
and grain. This contract, I think, has been sufficiently 
proved. 

Another paper is then produced, which is a copy of an 
inquisition post mortem of Thomas JLawson^ who suc- 
ceeded Thomas a Cramlington in his possessions at Cram- 
lington^ by which' it appears, that this composition real, 
as it has been termed, was considered as in force at that 
time, namely, iii the 17 Jac. I. This instrument clearly 
acknowledges the existence of the composition real, or, as 
it has been more properly described, grants and we 
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1818^ vowif therefore, consider it as proTed^ tl|fit it eiJUted in 
^^^^^^^ ^^^ ^^ Jf^' !• i »Dd that the party who claimed under it^ 
^ took the tithes at <he time it was r^turped* 
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Now, with respeet to the law^ &s it applies to thia 
subject, there is no doubt that, at comnqpn law, a layinsKi 
was not capable of the pernancy of tithes, except in special 
cases, which special cases it is not necessary to mention 
now : but I take it to be .equally clear fthat a layman yf^ 
capable of taking a discharge of tithes by means of fi 
composition made by the rector or vicar, with the c^a* 
sent of the patron and ordinary, so that althou^ he 
could not daim tithes in pernancy, he might claim to 
hold his land discharged from them. Many cases we^e 
cited in argument, in support of this proposition ; and it 
is not necessary now to refer to them. This waji the 
law before the 58 ffm. V III. ; so that altboogh Thomas 
a CramSmgion could not, under this contract, ti^ke the 
tithes in pernancy; yet the instrument, beyond .^U 
doubt, had a legal operation to discharge hi^ land frpfa 
the payment of them, but it gave him no powiir to recover 
them. The statute of 3S Men. VKII. was then passed}* 
which gave to a layman that which the commpn Ijemt 
reftijBed him, namely, a right to sue for and recover hJ^ 
tithes. One of the great difficnlties twhich occurreil to 
laymen having tithes, acoae from >the circiimst^nce of 
their having no amedy for them. The cominoii \^yr 
did not give any action for tithes ; and the eccle^iAStical 
courts never suffered a layman to sue for them, except in 
the eases which have been mentioned. 3*he act of par- 
liament, however, of 38 Hen. YIII. gave a layman » 
title to tithes in pernancy, by enabling him. to miiiotain a 
(Suit for.them in the.ecclesiastioil couvts. 

I>t ns now li^e whM l^ve^b^ntthe tca^is^fitif^fis in.tih!^ 
4)i:esent case, ftom thut time tp4he.p«ewpt. fEhecpl^iA* 
.^liffs in this suit, and tba$e u9der,whPQiithey,c|^m,^ve| 
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beyond nil doubt, been in the actual perception from the 1818. 

defendants themselves, and those under whom they claim, 

of all the tithes demanded by this bill. There has been 

no interruption in the enjoyment, nor any dispute on the Storky. 

subject, until the refusal by the defendants to account, 

which has occasioned the present suit. So that, as 

iar a's living memory can go, and as fiir, indeed, as 

written evidence can well shew, from all time, in fact, 

that evidence can reach, the plaintiflTs, and those under 

whom they claim, have been in the clear and undisputed 

perception of the tithes. 

But it has been urged, that although this contract ap- 
pears to have been made between the vicar and Thomas a 
Cramlington, in 1535; yet it does not appear that the 
ordinary and patron ever gave it their consent ; which is 
certainly true: but, after all this usage and constant 
perception, I cannot suffer the present defendants, who 
have always paid the tithes themselves, to say, that every 
thing was not done in this case which was requisite; nor 
do I apprehend it to be necessary, in all cases, when a 
composition real is set up, to prove the consent of the 
patron and ordinary. It may be inferred from other facts 
and circumstances, (a) Although there has been of late' 
a very respectable opinion against it, I perfectly agree 
in the doctrine, which I conceive to be clearly established, 
that there must be some written evidence of a composi* 
tion real, (b) That evidence I have here in the written 
instrument which has been put in ; which is sufficient to 
shew that a composition real wi^s entered into. In ad- 
dition to that, I have evidence of perception from the time 
of Hen. YIII. to the present moment. This compels me 
to believe and presume that all the necessary consents 

(«) See Sanbridgef. Burton, (b) FideBennet v. Skeffing' 
4 Gwill. 1397. 2 Aost. 372. ton, ante, p. 10. and the cases 
S. C. cited in note (6) page 12. 

N 
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]818« were given. But even U it had been necessary, which 1 
do not conceive it to have been, to presume that this com- 
position real Was made subsequently to 82 Hen. Vni.r 
SYomsv. I should have felt myself bound, in this case, where all 
the perception has been adverse to the defendants, and 
in favour of the plaintiffs, to presui^e that this compo^ 
sition real had been re-executed and re-'assented to after 
that time. It is clear that it was done before the re^ 
straining statute of Queen Elizabeths 

Under all these circumstances, although the. case is not 
one of ordinary occurrence, the principle of law as applied 
to it seems to be perfectly clear ; and I am of opinion 
that the plaintiff is entitled to a decree for an account. 

I do not think that costs ought to be given, because it is, 
88 agreed on all sides, a perfectly si^igular case : I shall, 
therefore, give no costs up to this time, and shall reserve 
the consideration of the costs of all subsequent pro« 

Decree for plaintiffs without costs* 
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WILLIAMSON V. LOllD LONSDALE and Othere. ^^^^^ «^- 

TIHIS case was affain set down for argument upon the Where a vicar 
^„ . . -^ "^ succeed! in 

JoUowing points :-* csUbliihing a 

p^neral rignt 

1. In addition to the townships of Tfinton, Hariletfy and except those 

Naithby^ mentioned in the former report, (a) there were ^^ ^^"^ 

two other townships within the parish of Kirkby Stephen^ throughout a 

namely, Sow% and Smardale^ the tithes of which were jSver}^ 

claimed by the bill. strong evi- 

. • dence to shew 

that an im- 

The defendants* who were occupiers of lands within propriator of 

. * ' "^ a particular 

these townships, insisted that the tithes of hay and district, wha 

agistment belonged to the impropriate rectors or their ^'^^t^j^^it- 

lessees ; and, in support of their case, their counsel ing his title 

produced a grant made by Edward VI. dated the 6th of eVitiK*' 

June in the Srd year of his reign, whereby, amongst entitled to the 

other things, he granted " To Sir Richard Musgrave, o*therthin^7 

of Hartley^ Knight (under whom the present impro- An impro- 

1.11. . 1 V 11 1 . « ^ 1 priator is not 

priators derived their title) all that his rectory and a necessary 
church of Kirkby Stephen^ in the said county of West- ^""^J^^^^^ **'** 
fnorelandf then late parcel of the possessions of the mo- apinst occn- 
nastery of St. Mary's; and alto the advowson of the ^adlUefhe 
vicarage of Kirkby Stephtn^ and all glebe land and tithe may demur. . 
of corn and hay, and all other tithes, oblations, and ob- against him, 
ventions, whatsoever, to hold the same unto the said gir ^"^ ""^^^ ^^^' 
Hichard Musgrave and his heirs, to the use of him, the said ivithout costs. 
Hichard Musgrave, and of his heirs and assigns for ever." 

They also produced two leases dated in the year 1751, 
made by Sir George Dalston, the then impropriate rector, 
to certain proprietors of land within the townships of 

(a) AnlCy p:^e 49. 

■ N 2 
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J818. Soulb^y and of Waithbt/j another township within tier 
parish, of all the tithes of corn, grain, and sheaves, and 
*i?"'"" of Haj/ and Grass growing within these townships ; and 
lomoALBr proved by the depositions of various witnesses the pay- 
ment to Sir George DaUtotij and those who claimed 
under khn, of the rent reserved in sach leases. ^ 

They also proved by the evidence of a witness who 
Jia^ residedlnany years within the parish, that, during 
all the time he had any knowledge of the parish, a 
modus or composition in lieu of the tithes of grass whe- 
ther mown, or made into hay, or eaten by barren cattle, 
upon all lands within the township of Smardale^ had been 
paid to or for the use of the owner of the Smardale Hall 
estate (who derived title under Sir George Daiston) as 
the owner of all the tithes of com, hay, and grass, aris- 
ing from lands within the township ; and that such modus 
or composition amounted to 1/. Is. 3d.^ and was collected 
annually from all the occupiers of land within that 
township. 

They also read depositions of witnesses to prove that 
no tithes of grass, or agistment, or composition in liea 
thereof, had, within the time of living memory, been paid 
to the vicar in respect of any of the lands within the 
townships in question. 

2. A question also arose as to the costs of the lay im- 
propriators of these townships who bad been made de- 
fendants to the suit. 

liORD Chief Babon. 

The imprtssion upon my mind at the hearing was that 
there was sufficient evidence to shew that the vicar was 
entitled to all the tithes throughout the parish, except 
those of corn and grain. No Endowment was certainly 
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produced; but the vicar put 10 the ecclesiastical 8iu> 1818. 
vey and minister's accaunt, which specifiied a gr^at num- 
ber of tithes as payable to him, which, I thought, was sot 
ficient documentary evidence to shew that i(e was gene-^ Lonua^ 
rally endowed with all tithes, and that the grant to the 
impropriator was confined to com and grain. 

It is clear, therefi)re, that the vicar is entitled to the 
tithe of agistment throughout the rest of the parish. 
The defendants ought, consequently, if they could, to have 
fihewn some opposite title with respect to these townships* 

If I see that a vicar is generally entitled, and that an 
impropriator claims under a grant which limits his title . 
to a particular thing, I must have evidence to shew that 
the vicar has lost the right which he certainly had at one 
time, and that the impropriator has acquired it, before I 
can decide in his favour. 

I admit, that if there had been evidence of perc^ion 
on the part of the impropriator, it would have altered 
the case; but the evidence of perception here is too 
slight to deserve attention. 

I am, therefore, of opinion that the plaintiff is entitled 
to an account of the tithes of agistment within these 
townships. 

As to cost8.-*-I can make no decree against the impro- . 
priators ; and I certainly shall not give them costs. They 
should have demurred. If a bill is filed against A. B. 
as occupier,^ and C D. as owner, C D» may demur ; 
and the same principle applies to this case. 

I am aware that this question has caused great doubt v 
to many. Lord Chief Baron Et/re compared it to the 
case of ap heir at law ; but, with great deference to that 
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William loir 
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learned jud^e, I think this is a mere possessory bilL. I 
remember his frequently calling upon counsel to make 
the impropriator a iparty, even at the hearing ; and I 
feel the weight of his authority- very much ; but my 
own opinion is, that the impropriator is an unnecessary 
party ; I shall, however, under the circumstances of this 
case, dismiss the bill against the impropriatprs without 
costs/ ' . 



f^ov. SS, 94. 

1818. 
J^n. 13, 1819. 



Ex parte RICHARD MATTHEW and Others, 
IN THE MATTER OP CHERTSEY MARKET^ 



The Court FTIHIS was a petition presented under the staL S2 Geo* 
So'n over aU ^^^' ^' ^^^' ^^ ^^^tain persons describing themselves 

charities un- ad inhabitants and housekeepers of and in the town imd 

IiIl c. lOh'fof yiHj^ge of Cherisfy^ in the county of Surrey^ stating, 
the purpose 



of adrainis? 
tering the 
funds, even 
though cre- 
ated Dy royal 



That Queen Elizabeth^ by her letters patent Jbearing 
date the 8th day of February in the 46th year of hep 
reign, granted and gave power io certain persons tlierein 
^^l^\^^ named, their heirs and assigns, for the relief of the poop 
purpose is to that did or should thereafter inhabit within her said vil^ 

regulate the ^ 

charity only, 

in which case the crown onljf can interfere by virtiie of its Tisitatoria} power. 

A petition for the restoration of a market-house, &c. which had been erected on 
Jand granted by royal charter, for the purpose of holding markefs and fairs thereon, 
the toils of which were to be applied to charitable jgirposes, (hut which had been 
pulled down, and rebuilt on another piece of land,) on the^^roiind that the removal 
|iad been prejudicial to the market tolls, &c. dismissed with costs ; it appearing 
that the market-house had been pulled down and rebuilt with the consent of the 
lessee of the manor, under the crown, and of tfce inhabitants of the town, whp 
had defrayed the expences bv Toluntary subscriptiQn ; and that the tolls of the 
market had not been injured, &c 

The petittou was presented against the representatives of one of sereral tnistees, 
alleging, that he was the sole acting trustee ; held that the other trustees, or their 
representatives, ought to )iave been before the Cpurt, they haying absented tQ \\^ 
l^ctf complained of. ^ 
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lage of Chertsetfiy ta hold and keep within her said yiU 1618. 
laffe of Chertsey a market on We^nesdai/ in every week ^^^^^^^^ 

. ^, 1 1. • ' ^ J i_ • J ^r ^» '*^ matter 

m the jear, and. one fair or mart over and besides the ^ CnERTscr 
fiiirs and marts before that time held and kept within the Market. 
said village ; which fair or mart should begin on Monday 
in the first week of clear Lenty^nA should continue for all 
that Monday and Tuesday then next following, together 
with a court of pie poudre there in time of the said mar- , 
kets, fairs, or marts, and every of them, to be held, and 
together with poles, piccage, stallage, and all customs, 
profits, commodities, and emoluments whatsoever, to 
€uch markets^ fairs, or marts, and courts of pie poudre^ 
and every of them, belonging or appertaining, or from 
such markets, fairs, or marts, and court of pie poudre j 
coming, happening, arising or growing. Yet so that the 
aforesaid markets, fairs, or marts, should not be to the hurt 
of other neighbouring markets, fairs, or marts, lying near. 
And that in the time of the markets, fairs or marts afore* 
said, or any of them, the aforesaid persons, their heirs 
and assigns, might by themselves, or their sufficient de- 
puty or deputies, have, receive, and collect for the relief 
of the poor, that should inhabit within the aforesaid vil- 
lage of Chertsey customs and tolls of all and all manner of 
merchandize, wares, chattels, and things, thereafter sold 
or bought within the aforesaid markets, fairs, or marts, 
or any of them, without interruption or hindrance of her 
Majesty, her heirs and successors, or any of her or their 
officers or ministers ; and her Majesty did thereby for her- 
self, her heirs and successors, firmly charge, ordain, and 
command, that the aforesaid persons, their heirs and as- 
signs, should thereafter and for ever hold and enjoy 
within the said village of Chertsey, for the relief of the 
poor that were, or should be, the inhabitants of the said 
village, a market on every Wednesday^ in every week, 
and the aforesaid fair or mart yesLvly and every year be- 
ginning on the first Monday m the first week in clear 
JUntp and to last all tliat Monday and Tuesday then 
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18(8. next following, together with the aforesaid court of ptV 
^"^^^^^"^^ jpot/cfre, and all and singular the tolls, customs, rents, 
of Chertsby jurisdictions, usages, profits, and emoluments, whatio-r 
Market, ever, to such markets, fairs, or marts, which should 
thereafter come and arise. And for the better keeping, 
celebrating, and enjoj'ing the markets, fairs, or marts, as 
therein mentioned. Her Majesty thereby gave and granted 
to the aforesaid persons, their heirs and assigns, for ever, 
a certain piece and parcel of vacant plot and waste 
ground therein desci^ibed. To the intent that the said 
grantees, their heirs and assigns, might have power to 
found, erect, build, and make, thereupon a market-house, 
giving and granting to the aforesaid persons,- their heirs 
and assigns, licence to found, erect, and buildj as well 
the aforesaid house, upon the aforesaid piece of ground, 
as also so manj and so big stalls and standings from 
time to time, in and upon the aforesaid piece, or in and 
upon any other places within thc^ manor of Cheriseyj and 
as big as should seem necessary and convenient to theip, 
their heirs and assigns, for the better commodity and 
profit of the inhabitants of her said village of Cherisey^ 
and of all that should buy and sell within the markets, 
fairs, or marts- aforesaid, for the buying, selling, and exr 
posing to sale such wares, victuals, merchandizes, and 
other things which should be saleable from time to time 
in the markets, fairs, or marts, to hold and enjoy the 
aforesaid markets, feirs, or marts, together with the court 
of pie poudre^ and the aforesaid piece of ground, and 
the aforesaid market-house, and all houses, buildings, 
and stalls or standings, thereppon to be built and erected^ 
and all the profits frpm thence thereafter to come and 
^rise to the aforesaid persons, their heirs and assigns, 
to the use and relief of the poor that w'ere or should be 
inhabitants of the said villfige vpqii certain services there? 
in meptioped^ 

That, shortly after the grant of such charter) a subr 
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stantial, convenient, and extensive market-house, with a 1818. 

cottrt*house, and large lofts or granary over the same, '^^^^V^X^ 

containing two stories high, were .l>uilt on the piece ^ Chbrts^ 

er plot of ground, thereby granted. And numerous Market. 

persons from the surrounding country, from that time 

until the same was pulled down, as therein-after«men- 

tioned, were accustomed to bring the produce of their 

lands and commodities unto such market-house for 

sale ; and that a large and greatly increasing trade or 

business was formerly, and till within the last twenty 

years, carried on there on the usual market days and 

lairs thjToughout the year ; and that large tol)s were, on 

such days, received by the trustees for the time beings 

for the benefit of the poor of the town or village of 

Chertsejf. 

That a person of the name of Brown, who was for- 
merly one of the feoffees or trustees, was, from the time 
of his being appointed such trustee, the acting trustee or 
manager of the trust estate. i^. ■> 

• ■** ■ . 

That in or about the autumn of the year/1809, Broxm^ 
witho'ut the concurrence of any df .bis then co-trustees, 
9nd against the express objeciioii of some of them, and 
under the indemnity of some persons who were notfeoffees^ 
and who were interested in having the markets, fairs, 
and market-house and court-house destroyed, caused the 
market-house and court-house to be pulled down and 
destroyed, and sold part of the materials of the buildings, 
and applied the proceeds arising from the sale, together 
with the remainder of the materials of the buildings, to 
his own use and benefit, without accounting for the same, 
or any part thereof, to hi^ co-trustees, or to aay other 
person or persons interested therein, and without in any 
way applying the same or any part thereof in improving 
the estate of the said charity, or in benefitting th^ pooi^ 
of tb^ town or village pf C/iertse^, 



178 CASES IN THE EXCHEQUER. 

1818* That the markeMioase was, at the time Brawn eansetf 

^^^^"^^ it to be pulled down, in some small degree out of repair 

of CpuRTSEv >" consequence of Brown^s having let' it to a felmonger. 

Market. gp^ having neglected to keep it in a due «tate of repair 

in order that he might have some pretence for pulling it 

down; but that at the time it was pulled down it was a 

very strong, sound, and substantial building, and might 

have been thoroughly repaired at a very moderate 

expence. 

That' in or about the year 1809, many of the in* 
habitants of the town or village of Cheriset/^ and some 
of the trustees complained to Brown of the destruc* 
tion of so fine a building, and of the great injury 
he had done to the town and villagie of Chertsejf ^ 
and also to the charity estate, by pulling down the 
market and court-house in direct opposition to the char« 
ter ; and that Brown^ being alarmed at the threats and 
remonstrances of such inhabitants, proposed to build a 
new market-house, and set on foot a subscription in the 
town or village of CherUey for building the same, and 
collected a very considerable sum of money for that piir* 
pose ; and did, in or about the year 1809, build, ^ith 
part of the money so subscribed, a small open building, 
which he called a market-house; but that such new 
building was, in every respect, very inferior io the build<» 
ing which he. Brown, had pulled down ; and that there 
was no loft or granary over it, as there was ovpr the old 
market-house, in consequence whereof a much less 
quantity of grain and other commodities was l)rought to 
market ; and that the new building was much smaller 
than the old market-house in every respect, and built 
in an inferior manner, and of wcH-se materials, by rea- 
sons of which divers deater^ were under the necessity 
of exposing* their goods and merchandizes in the open 
street, whereby many persons declined attending the 
Mcient market of Cherisey ; and that there was dq 
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court'liouse to the new building; by reason whereof the 1818» 
ancient court of pie poudre could not be held in the ^"^^^^^^^ 
town on the market days and fair days, as formerly, to ^ Chbrtset 
the great injury of the inhabitants, and to all those who JAlk^mt^ 
attended the markets and fairs, who were formerly ac- 
customed to have justice administered to them by the 
steward, for the time being, of the court, in the least 
expensive and quickest manner; and that formerly a 
bench of justices was held, once a fortnight, in the old 
court-house, which formed part of the market-house 
which had been pulled down, at which time all the inha^ 
bitants had free access to such justices ; but that now - 
such justices sat in. a private room of the Swan inn, 
with closed doors, to the great prejudice of the inhabit* 
ants of the town or village of CherUey. 

That Brown had caused the new building, such as it 
was, to be wholly built on ground belonging to Messrs, 
Porten^ brewers, in the town or village of Chertsey, in- 
stead of building'the same on the site of the old market** 
house, or on the ground granted by Queen Elizabeth for 
that express purpose. And that it was believed he was 
induced to coipmit such breach of trust in, expectation of 
some business, fee^ or reward, to be given to him by 
Messrs. Porters in order to increase the trade of an inn 
or public-house, called the Crown inn, belonging to 
them, which adjoined such new building, and from which 
Brown or Messrs* Porters had opene'd a door or f*ommu« 
liication into the new building or market-house. 

The petition then charged that Brown^ during the pei- 
riod he was trustee, received divers large sums of money 
firom the tolls and dues paid by the persons who at- 
tended the markets and fairs in the town or village of 
Chertsey ; and had applied but a very small portion, if 
any, of the monies which he so received, towards main-' 
tallying ot relieving the poof of the town or village 
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1818. of Chertsey ; but had disposed of the remainder of such 

y^^v^^/ jj^Qjjj-gg iQ jjjg ^j^n ygg ^„j benefit, without in any way 

Iri the matter . - , , - 

1^ CucHTSEY accountings for the same, or any part thereof. 



Market. 



That Brown departed this life on or about the 21st of 
September, 18 IS, having first duly made and published hi» 
last will and testament, and thereby appointed certain 
persons therein named the executors thereof, who, after 
the death of Brown, renounced the probate of his said 
will ; whereupon letters of administraticHi of the per« 
Bonal estate and efiects of Brown, with his will annexed, 
were granted by the proper ecclesiastical court to Ann 
Walker and Sarah Brown, two of his next of kin. 

The petition then stated various feoffments, and other 
conveyances and assurances, whereby the trust property 
had become vested in the present feoffees, or trustees, 
whom it charged with having, from time to time, re« 
ceived divers sums of money on account of the tolls, 
dues, and profits, arising from the trust estate and pre* 
mises, without applying the same for the benefit of the 
poor of the town. 

It then alleged that, although the population and trade 
of the town or village and neighbourhood of Chertsey 
had increased fourfold since the reign of Queen Eliza* 
beth ; yet, through the neglect and misconduct of Brown^ 
the markets and fairs of the said town or village had bU 
most entirely dwindled away, and were very inferior to 
the markets and fairs of adjoining towns. 

That the market of Cheri$etf, instead of being a 
pitched morning market, as theretofore, where abund* 
ance of grain, provision and commodities of various sorta 
were sold, was, in consequence of such misconduct of 
Brown, now dwindled into an afternoon sample market, 
at which a great part of the grain and pulse consumed 
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l^y the inhabitants of the town or village of Cherlsey^ 1818. 
and its vicinity, was bought and sold by a few millers ''•^"V^^ 
and monopolizers, whilst drinking in a close room of the ^ Chertset 
inn, to the great injury and prejudice of the inhabits Markbt- 
ants, for whose benefit, advantage, and convenience, the 
charter had been granted, and to the great loss of the 
charity funds. 

That many ancient inhabitants of the town or vil-* 
lage of Cherisey could well remember, as the facts 
were, that there were, about eighteen years ago, four- 
teen or fifteen butchers' shambles in the market, where 
butchers brought their meat from all the surrounding 
country ; and that many persons of many other trades 
were went to attend the market, whereas, at that time, 
not a single country butcher attended the market, for 
want of the necessary accommodation of a suflSciently 
large market-house or shambles ; and that from the want 
of siich con^nience, and also from the want of a court 
of pie poudrCy where redress was formerly had for petty 
frauds and impositions, the neighbouring farmers, deal- , 

ers, and trades-people, were deterred from attending the 
market ; and that although the present trustees insisted 
upon receiving toll of poulterers who attended the market, 
yet they were obliged to sell their commodities and to 
transact their business in the open street. 

The prayer of the petition was, that it might be re- 
ferred to the deputy-remembrancer to enquire and state 
what was the value of the materials of the old market- 
house and court-house pulled down by Brown; and what 
be did wiUi the same, and how much money he received 
from the sale of such parts of it as he had sold ; and, 
if he converted any part to bis own use, what was 
the value thereof. And that he might also' enquire and 
state what were the dimensions, state, and condition^ of 
the old market-house and court-house at the time the 
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18I8. same was so pidled down ; and what sum of money would 
^^^^^*"^^ then have beeii sufficient to repair the same ; and what 
«f Chbhtset ^^^ ^^ money would be required for rebuilding the same 
Mabket. upon its former plan, site, and dimensions. And that 
the personal representatives of Brozm might be directed 
to pay into Court on account of the charity estate, the 
value of the materials of the old market*house and court- 
house and such other sum and sums of money, as the 
deputy-remembrancer should report to be necessary for 
rebuilding and reinstating the market-house and court- 
house, on the same plan and site, state and condition^ 
as they were in when the same were pulled down as afore- 
said. The petition also prayed that an account might be 
. . . taken of the tolls, dues, and other profits, or sums of 
money, possessed or received by Brown in his lifetime 
for and on account of the said trust estate ; and also of 
his payments ; and that the personal representatives of 
Brown might be ordered to pay what, upon taking such 
accounts, should appear to be due from the estate of 
Brown to the trust estate into the hands of the deputy- 
remembrancer. It also prayed an account of the money 
' and property possessed and received by the present trust- 
ees since their appointment; and that they might be 
ordered to pay the amount to the deputy-remembrancer 
to the credit of the said trust estate. 

It then prayed that the sums so to be paid into the 
hands of the deputy-remembrancer might be applied in 
rebuilding the said market-house upon its former site, 
plans, and dimensions : and otherwise, for the benefit of 
the said charity, as the court should direct ; and that the 
deputy-remembrancer might be directed to enquire into 
the trusts of the charity, and to approve of a proper 
scheme for rebuilding the said market-house and court- 
house, and for restoring the court of pie poudrcy and 
for building shambles and sheds in the said market, 
and for re-establishing a morning market in the said 



CASES IN THE EXCHEQUER. 18» 

town and village of Cherhej/ / and also for applying the 1818. 

tents and profits, which 'should thenceforth arise from ^"^^^^^ 

tiie said trust estates^ according to the original trusts ^ Chertset 
thereof. Maekbt. 

Several affidavits were filed verifying the allegations in 
the petition. Affidavits were also filed on the part of 
Brown^s executors, fifom which it appeared that for more 
than fifteen years previous to the year 1809 the market- 
house and market-place, which consisted of a vacant 
'space of ground surrounded or inclosed by wooden pil* 
lars which supported a building consisting of one room 
of the same dimensions as the vacant space beneath, was 
let to one tVrigfit^ a felmonger, at the annual rent of 
7/. 12s. being the best rent which could be procured for it, 
and its full value ; and that the fair, and markets, and all 
the tolls, pickage, stallage, customs, profits, commodi* 
ties, and emoluments, belonging thereto, were let to 
Wright for the annual sum of 5L making together the 
annual rent of 12L 12s. 

That adjoining the market-house, and forming the 
sid^ of it next the church, was erected a cage or prison 
for the confinement of disorderly and such other persons 
as were ordered to be therein confined by the magistrates 
of the district. 

That, within the recollection of some of the oldest 
inhabitants of the town of Cherlse^y the room or build<* 
ing over the market-house had never been used for a 
court-house, nor did the magistrates of the district ever 
assemble there for the purpose of transacting any pub- 
lic business, nor was any court of pie poudre ever 
held therein, nor was it ever used or required for the 
purpose of the markets or fairs, nor was any pitched 
market ever held in the market-place beneath the room 
or building. 
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1818. That Brown was not the acting manager of the said 

^^^^"^^ trustrestate, till a short time preTious to the year 1809 ; 
of Chektset ^^^^9 in consequence of the death of several of the 
Market, other trustees, he became the acting roanag^er thereof. 

That a few years previous to the year 1809, the parish 
church of Chertsey having become ruinous, apd fiillen 
into decay, an act of parliament was obtained for taking 
down the body and rebuilding it, which was accordingly 
done at an expence of above 12,000/. and completed in 
' the year 1809. That at that time the market-pla<;e and 

room over it which adjoined the church yard, being very 
close to the body of the church, obstructed the view and 
darkened some of the windows of it, and also projected 
to a considerable distance into the public street and high- 
way, and was greatly out of repair ; and that the cage or 
prison adjoining had. become ruinous and insecure; in 
consequence of which, and of the roarket-^place (which 
was very seldom, used for the vending of commodities) 
having also become the evening rendezvous of a num- 
ber of idle and dissolute men and boys, and women of 
loose character who were used to issue therefrom, and 
insult the passers by, and being otherwise the scene of 
brawls and riots on a Sunday to the disturbance of the 
persons assembled in church for the purpose of Dr? ine 
worship ; it was proposed by the principal inhabitants 
of the parish and town of Cherlsey to Brown and the 
other trustees, that the market-house and cage or pri« 
son should be taken down and removed from its then 
site ; and that another market-house, of nearly similar 
dimensions, but without a room over it, should be built 
in a more convenient situation in the town, and in a line 
with the other houses in the street; and that such market- 
house should be inclosed with an iron railing to prevent 
disorderly persons from assembling therein; and that for 
that purpose, and in order that the trustees and feoffee^ 
of the fair and markets might not sustain any injury in 
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\\i6i)r trust-^state by agreeing; to such propositioii» it itrfts 1818. 
further proposed that the materials of the market-house ^*^*V^^^ 
feboiild be sold, and that after such sale should bd ^ Chbrtsby 
niade ivhat further sum should be required for the Mahkbt. 
terectioA of the new market-house should be defrayed 
by the voluntary subscription of the inhabitants i and, as 
it appeared that the trustees would sustain an annual' 
loss of 71. I&. by the takihg down the room or building 
over the old market-house, it was also proposed, that the 
Bum of 152t. should be raised by a further voluntary 
subscription, ilrhich being placed out at legal interest 
would raise the aforesaid annual rent or sum of T/. lis. 

That BrozDfiy tad all the othel^ trustees in 1809, except 
one of the name of Goring (who made no objection) by 
writing under their hands, consented to such arrangement 
and proposal ; and that, in consequence of such consent, 
the old market-place and building over it^ and the cage or 
prison were taken down by the said inhabitants, ai|El a new 
market-house and cage or prison were built on a vacant 
spot of ground adjoining the Crown Inn^ and facing the 
' main street or highway, being at the distance of about 
fifty yards from the scite of the old market-house, and in 
a centrical situation, and more convenient in every re- 
spect than was the situation of the old market-house. 

That the materials of the old market-house, cage, or 
prispu^ were sold for the sum of 135/. and that the erection 
of the new market-house, cage.^ or prison, cost the sum of 
409/. 7s. 6d. ; and that the siim of 284/. 7^ . M., the dif- 
ference between the value of the materials of the old 
market-house, and the costs of the new market-house, 
was, together with the sum of 152/. (the interest of which 
was to raise the annual rent or sum of 7/. 125.) raised by 
voluntary subscription in the parish, to which the Duke 
of* York, as lessee of the Crown, the members for the 
county, and many other persons, contributed. 

O 
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1818. That the parish of Cherisey^ in public vestry assemUedf 

^"'"^^^^^ contributed, out of the poor rates of the said parish, the 
9f CHBKTflBY sum of 75/. towards the erection of such market-hoose, 
cage, or prison j and no person appealed against the al- 
lowance of the overseers' accounts, on account of their 
having contributed and paid out of the poor rates such 
sum of 75/., or made any objection thereto. 

Theaffidavitsgederally denied QaX Brown pulled down, 
destroyed, or sold, any part of the materials of the build* 
ings of the market-house ; or that he applied tlie pro- 
ceeds arising from the sale thereof, or any of the ma- 
terials of such buildings, to his own use, as allied in 
the petition ; or that he was actuated by any corrupt or 
interested motives in taking down the old market-house^ 
or that he caused the new market-house to be erected 
adjoining to the Crown Inn^ because such inn belonged 
to Messrs* Porter^ brewers, in Cherisey^ or in order to 
increase the trade of the inn, or in expectation of any 
fee, or reward ; and it was sworn that the scite of the j^re- 
sent market-house was selected by all the principal inha- 
bitants of the said parish, who subscribed to the erection 
thereof, because it was the most commodious situation in 
the town for its erection. 

On the hearing of this petition, the following points 
were discussed : Ist, Whether the Court had jurisdiction, 
this being a case of a charity -founded by royal charter i 
Snd, Whether upon the facts of the case a sufficient ground 
appfsared to warrant the interference of the Court ; and, 
3rd, Whether the representatives of firoon^s co-trusteea 
ought not to have been made parties. 

Mr. Dauneet/y Mr. Agar^ and Mr« Duckworth^ for the 
petitioners. 

1. This is an application under the statute 52 Geo. Ill* 
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^. 10 1 . : but whatever may be the efiect of that act, it does I8I8. 
not alter the jurisdiction Which the Court had previously ^^-^^^^^^^^^ 
to its passing. There is do doubt that the Court always ^ Chbrtsky 
bad jurisdibtidn in cases where the revenues tvere in the Maekbt. 
hands of trustees, which is the present tase. 

S. In E^c parte Greenhouse^ (a) the pulling down a cha<^ 
pe], and converting a burying ground to other uses, was, 
under circumstances very much resembling those in the 
present Case^ considered as a gross brekfch of trust. But, 
whatever power they had as to pulling down the market*^ 
bouse, it is quite clear that by the words of the charter the 
tf Ulstees had no power td re«build it on any other ghiund 
than thdt granted by the charter. H^re it is sworn in 
no less than six affidavits that the market-house is built 
on lands belonging to persons of the name of Porier^ 
who may, at any time^ by bringing an ejectment^ recover* 
the possession of the landj and destroy the building. It 
is also clear from the affidavits that the plac^ where the 
market-house was 'originally situated was the most con-, 
venient spot for the purpose in the towd ; but that it has^ 
been removed to a very inconvenient spot, and built on A 
much smaller scsile. In. addition to this, the court of 
piepoudre has been comjpletely lost by the removal* No. 
mad can doubt the advantage of such a court. But it 
is alleged that a new church was built near the spot, and 
that the cage attached to the old market-house waa un- 
sightly to the new church. This, however^ ought to have 
been taken into consideration by those who built the 
church. As to the old market-house having been a place 
of resort for improper persons, that objection might ap- 
ply to any other building ; even a church porch might be 
removed for the same reason.' 

3. With respect to the objection that the representa- 

(tf)lMad. 92. 
O 2 
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18I8. tiires of Brawn^s co-trustees are not before the Court:* 
^^^^"^^^^^ If there be any weight in it, the Court will give us per- 
9f CHBRTSEy mission to add them. This is not, however, a case aris- 
Mabkbt* iogfroma breach of contract, but from a tort. Where 
there is a' contract, you must bring all the necessary par- 
ties before the Court ; but where there is a tort, it is suf- 
ficient to bring those only I^ whom it was actually com- 
mitted. 

Mr. JeroiM and Mr. Beames, for the representatives of 
Btozdh^ 

L Though the words of the statute do not narrow the 
jurisdiction of the Court had before it, it is quite clear 
that they do not enlarge it. It is laid down in a series of 
authorities that, in cases of charities founded by royal 

. charter, courts of equity do not interfere except where 
the revenues are in the hands of trustees, Eden v. Fors^. 
tefy (a) Attorf^y^Getteral v. Foundling Hospitaly (&) 
AUomey'General v. Smarts (c) Atiomey-General v. 
Middlekm. (d) The reason is, because in all cases where 
the King is the founder, he is the visitor, as he is where 
he and an ordinary person join in a foundation, (e) This 

, is not an application to regulate the funds of this charity, 
but merely to restore a building; and, even if it were, 
tibere are no funds in the hands of Brown^s representatives 
for which they can be accountable. All his accounts have 
been long since settled, and the balance paid. At all 
events the operation of this statute is not retrospective. 
It did not pass till the year 1812, and the acts complained 
of arose in 1809, 

S. This is an application to restore a nuisance which 

(a) « P. WiDs. S«5. (d) 2 Veaj. 387. 

(b) 9 Vez. JuD. 42. (e) 2 Ibst. 68. 

(c) I Vez. 72. 
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was removed nine years ago with the assent of the Dufce 1818. 
of York as lesfee of the Crown. Indeed, if any breach ^^■^^V'^/ 
of trust has been committed, all the persons of conse* ^ Chbktsey 
quence, either in the town or county, were parties to it ; Markbt. 
since they not only acquiesced in it, but contributed 
towards the expence of it. That part of the prayer 
which seeks a restoration of the court of pie poudre is ri- 
diculous. Expart6 Greenhouse (f) is quite a diflferent case 
from this : that was an application to restore a chapel, 
and not a charity instituted by royal charter. In that 
tase there had been no new chapel built : but here a new 
market-house has been erected ; and, as we contend, in a 
much more convenient spot than the old one. Much 
stress has been laid upon the distance to which the mar- 
ket-house has been removed from the spot where it for* 
merly stood ; but this distance is not above forty or fifty 
yards. Most of the old market-houses in the kingdom 
have been pulled down, and many of them rebuilt on dif- 
ferent scite0 ; and if this application succeeds^ they must 
all be pulled down again, and restored to their original 
places. It is impossible the market can have been in- 
jured by a removal of about forty or fifty yarda^oolir* It 
has been said that, in building the new churchy allowance 
ought to have been made for the propinquity of the 
market-house; but a new church must necessarily be 
built upon the scite of the old one which has been conse- 
crated. It was, therefore, easier to remove the market 
' than the church ; and this the trustees had a right to 
do, according to the decisions in Curwen v. Salketd^ (g) 
and The King v. CotterelL (h) The circumstance of 
the market-house having been rebuilt upon, land not 
comprised in the charter is. of no^ consequence. Sup- 
posing the ground upon which it stands to be private 
property, no ejectment can be brought to recover it again 

' (/) Ante. (h) t Barn, and Aiderson 67. 

is) 3 East, 638. 
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1818. ' from the l^ustees. If private property be once dedU 

^^^^^^^'^^ cated to the public, it can never be resumed. The case 

»f C^ERTSEY fi^quently occurs in the instance of roads, and the doc« 

MiHKET. trine has been recognized in a variety of decisions. 

Rugby Charity v. Merryweaiher^ (0 King y. Lhyd^ (A:) 

Woodyeat v. Haddon* (/) 

3. Supposing a breach of trust to have been committed, 
the co-trustees of Brown were parties to it; and their v 
representatives are, consequently, necessary parties tq 
this proceeding ; as, if it succeeds, they are still liable tq 
a contribution. 

Mr. 'Martin and Mr. Hutchinson for the exis^ng 
trustees. 

Mr. Dauncey in reply. 

1. All the cases respecting charities granted by royal 
charter go the length of admitting that where there is a 
misapplication of the revenues, courts of equity will iar 
terfeiiiiS' if so, they surely will interfere where the subject 
from which the revenues arise is removed or injured, 
e. The facts, as they appear by the aflSdavits, are these :— r 
the market has been removed io a less convenient spot^ 
The market-house is less commodious. There is no room 
over it. It is not big enough to aflford the necessary 
matter, and the persons resorting to the market are 
obliged to get shelter at an inn. These grounds alone 
would be sufficient to authorize the interference of the 
Court ; but, independently of this, the market has beeu 
removed to land belonging to Messrs. Potl^Vy who may 
have a right to recover it. The cases which have beep 
cited as to this part of the case al} end in a case whigfi 

(0 Mentioned In a note to (k) 1 Campb. N. F* 
Pqniel t. Worthy 11 East. 375. (/) 1 Ta^ut, 
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declares the law not to be what Mr. Justice Chambre 1819. 
supposes it to have been : but all those cases are different ^*^V^^ 
from the present. There is a clear distinction between ^ ChbrXbt 
giving up property to the use of the public for a road, Markey. 
and giving it up for the purposes of a market. It is al« 
leged that Queen Elizabeth granted liberty to hold the 
market in any place in the town ; but no language can 
be clearer of iftach a construction than that of the charter. 
The land was granted to the inten.t that the << grantees, 
their heirs, and assigns, might have power to foupd, ^c. 
ihereupoh a market-house;'* and they were to have f^ li- 
cence to found, erect, and build, as well the aforesaid 
hcnise, upon the aforesaid ground, as also so many and 
so big stalls, &c.*' ' Can any thing be clearer or more 
explicit than such language? The market-house is to 
be erected there; and they are to have no power to 
erect it any where else. If they can remove it from 
that spot, they can Temove it to any place, however ' 
inconvenient. 

LoBD Chief Babok. AiiiTs. 

This is a petition presented under the late act of 
parliament not to regulate the charity, but merely to 
administer the funds ; and the authorities, therefore, that 
were very properly pressed upon the attention of the 
Court, for the purpose of shewing that it has no juris- 
diction, do not apply. 

It is to be assumed, that there was no market- house at 
the time the charter was granted : and it does not appear 
by the application, of what funds this market-house was 
originally built. It is, indeed, a little singular that, whilst 
the market-house was confined to the piec^ of land, the 
liberty of erecting stalls should be granted any where 
within the manor. But this serves to shew that it was 
not important in the opinion of those granting the chartcrr. 
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1819. where the market-house was built, althoqgh it was con« 
^"^^^^^ fined to the piece of land specified, 

InihemaUer ^ 

tf CiuaTSEV 
Market. From the statements of the petition Brown could not 

have acted before the year 1789 : and in the year 1813, 
the premises were conveyed to other trustees. The re- 
presentatives of BrowtCs co-trustees ought to have been 
made parties to the present petition. If I could have ad* 
ministered any relief, I should have required them all to 
be before the Court ; but, as I shall not give any relief 
on this petition, I do not think it necesssary to order 
tbem to be brought here. 

The respondents on the present occasion are the re« 
preventatives of Brown / and they state that all the 
trustees con<;urred in the act of pulling down the old 
market«house, with the exception of Goring^ who took no 
steps to prevent it : although he might have applied, as wq 
all know, to a court of equity to restrain the act. The 
new market-house was built at the expenceof persons re- 
siding in the place and neighbourhood ; and the subscrip- 
tion shews their general concurrence. Even the pariah 
itself contributed for the purpose ; and the parishioners, 
it appears, did not complain of such an application of 
their money, although evidently not warranted by law« 
It likewise appears that 400/. was laid out in the erection 
of the new building. And it is sworn, and not contra- 
dicted, that the old market-house was a great nuisance*, 
It was, indeed, fit, in point of decorum, that it should 
be removed. 

If all the persons interested approved of its removal, 
I do not think its removal a breach of trust. Thfi 
trustees might have removed it to any spot within the 
acre, i^ in so doing, they acted honestly. 

It was not disapproved of by any person except Gor^ 
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ittg: but he has acquiesced in the removal. He has also 1819* 
acted under it, and does not even now conplaini he not ^**^^V^bX 
being one of the petitioners* ^ CvniTSET 



JtfASK«T« 



I observe, that there is a vast deal said in the petition ; 
but very little in evidence, as to the use to which the 
old market-house was applied. But the affidavits read, 
on the part of the defendants, are a complete answer to 
the petition on that point. 

It is then said that the new market-house is not of 
the same dimensions ^s the old marketphouse. But what 
is there in the letters patent as to the size of the house ? 
The trustees are the judges on this point; using due 
discretion : and it is pretty obvious that they have, in 
this instance, used a due discretion, as is proved by 
the concurrence of the persons subscribing, and of the 
parish. 

I do not think that the evidence is sufficient to estab* 
lish the fiict that the new house is not built on the acre : 
but, to prevent all doubt, I accept of Messrs. Porter*s 
ofier to convey ; but the conveyance must be by bargain 
and sale. 

In the result the case comes to this : the old market* 
bouse was a great nuisance ; and the. trustees having 
the power to build another, the parishioners consenting, 
pulled it down and rebuilt it, all the parish signifying 
their concurrence by subscribing to defiray the expences. 

This is a peevish petition : ^t does not attempt to af« 
^t the other trustees, who were joint tenants with 
Brown; and who, by concurring; with Brown^ are, in 
point of law, equally liable. 

The petition is presented nine years after pulling down 
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I8I9. the old market-house, and giz years after Brawn*s death. ' 

^■^^^^^^ Many reasons might have been assigned by Brawn to 

(tf Chhitsbt justify ^^^ conduct, which his representatives, the re- 

Ma«kic¥« spondents, are ignorant of; but which might have been 

deebive of the case. Can I, under these circumstances, 

assist the petitioners ? 

I repeat that this id a peevish application, confined to 
the representatives of Brown only, all the other trustees 
being equally liable with him, but not brought here. I 
shall, therefore, dismiss this petition, and that with costs. 

Petition refused with costs. 



GrtntM Inn DORMAN and Others v. CURRE Y and Others. 

Clover, tares, fTlHIS was a bill for tithes by the lessees under the 

*I!i"^' cut * bishop of Rochester^ pf the rectory of Darijbrd, in 

greeo»afid the county of jEeifl, against certain occupiers of lands 



t"^cZlS^ within that paridi. 



in husbaDdry, 

litbeifibe '^he principal question in the cause was, whether 

ocoipier hare clovcTj tares, lucerne, and other articles of that descrip« 

$£nmf€€of^ny tiou cut for green meat and given to horses used in bus- 

2Srfoir£5-»»»«''y,we«tiU,e.ble. 

mainteiuiiice* 

The charge in the bill was, << that such part of the 
clover^ iaresy lucemcy and other articles cu% for green 
meat by the defendbints, as had been consumed by their 
horses employed in husbandry, were unnecessarily Con« 
sumed by such horses, and were given by the defendants 
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to such horses with the intent to defraud the plaintiffs ^^^^ 
ef the tithes thereof; inasmuch as the defendants had 
on their lands, in each of the years when they gave snch 
articles to their horses, a suflScient quantity of fodder for 
such horses, exclusive of the articles so cut for green 
neat, and had sold and disposed of or applied for other 
purposes than for the food and support of their husbandry 
liorses quantities of hay and fodder, the produce of their 
respective farms, which might have been consumed for 
food by such horses. It also charged that defendants 
bad, in such years, sufficient pasturage on their respective 
lands, within the parish, for their husbandry horses ; and 
that such horses might have been depastured thereon, but 
that the defendants, with the- intent of defrauding, &c. 
used such pasturage, and permitted the same to be used 
for other purposes than the depasturing of their bus* 
bandry horses. 

The defendants by their answers admitted, that aU 
though they had not sufficient pasturage of a proper 
quality upon their farms and lands, within the parish, 
for the support of the horses kept by them for husbandry 
purposes ; yet that they had, and grew on their respective 
forms and lands, in each of the years when they gave the 
articles, cut for green meat, to their horses, employed 
in husbandry, a sufficient quantity of hay or other dry 
food (if such dry food was meant by the word fodder 
in the bill) exclusive of the articles cut for green meat, 
and had sold and applied divers quantities thereof for 
the support or food of their sheep, cows, and other stock, 
and for other purposes, 

. Mr. Martin and Mr. Jioupell, for the plaintiflEs, 

There is no doubt that these articles, when severed, are 
primd facie liable to tithe. The only question is, whe- 
ther the ground of exemption set up by the defendants 
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18 1 9. hi g^ood. Tbey say tbey are protected from the paymeDt 
of the tilhe of these articles, because they were giren 
to cattle employed upon their farms for the purposes of 
agriculture. But, according to ManteU v. Paine^ (a) these 
articles are not exempt, unless there be a deficiency of fod- 
der. In that case the Court directed an enquiry, whether 
the defendant had sufficient fodder to support his cattle 
used in husbandry, without the green fodder mentioned iu 
the pleadings. Here the derendants admit that they had 
sufSciency ^f hay and fodder, if such dry food was meant 
by the word fodder ;*' but they say they had not sufficient 
pasturage. This brings the question to, whether fodder^ 
which is the term used in Maniell v. Paincy (b) means 
dry fodder or pasturage. Upon referring to Doctor 
Johnson's dictionary, it will be found that the word fod- 
der is derived from the Saxon word fo^eji and the de- 
finition there given of it, is ^^ dry f6od stored up for 
cattle against winter." The German dictionaries also 
give it the same meaning. In CoweWs interpreter (e) it 
IS also stated to be derived from the same Saxon word ; 
and the meaning there ascribed to it is, ^^ Atimenlumy 
iiny hind of meat for cattle^ horsesy Sfc^ Alimentum 
means nourishment or sustenance. But thiais not the only 
meaning there given to the ^ord : in other places, he 
says, it means hay and straw mingled together are ac- 
counted fodder; and, immediately after, he refers to the 
word forage. This shews that it must include hay ; and 
cannot be confined to green meat, as appears to be con- 
tended on the other side. The only authority in fiivour 
of the construction of the defendants is in Walson^s 
Clergyman's Law, {d) where it is said, if the farmer hav^ 
sufficient grass to maintain his cattle, tithe shall be paid* 
But that book is merely a compilation ; the safest way, 
ihercfore, is to examine the original authorities there 

(a) 4 GwilL 1504. (c) P. 30. 

(6) Anlcy id) P. 552. 
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cited. The case cited on this occasion is Crawley v. 
Welis^ which is to be found in 1 Roll. Abr.(€); and, 
upon reference to that case, it will be found the word 
there used is ^ suitenanccy* and not grass. The ease of 
PtTTjf y. Soum ftimishes a direct authority for the plain« 
tiffs in this case. Sir Edward Cokeys argument in that 
case was, Why are articles cut for green ipeat to be dis- 
tingoished from hay ? The moment hay is cot, it becomes 
titheable ; and the farmer is not protected fromihe reo^ 
dering the tithe of it because it is given to his cattle. But 
it is said the law has made a distinction ; and that where 
there is not a sufficiency of fodder, the article cut green is 
protected. This is admitted : but what we contend is, that 
fodder does not mean pasturage, or green meat ; but i^ 
contradistinguished from it. The only authority against 
this is in Waison / and the case referred to by him does 
not bear him out. The word there is sustenance^ and in 
Bowks y. Bowles, (g) This Court have made use of 
the same word by referring to the deputy-remembrancer 
to enquire whether there was any sustenance for the cat* 
tie. In this case the defendants have admitted that they 
liad other sustenance for their cattle : they scry that thejf 
Imd sufficient hay and other dry food, which is sufficient 
to entitle the plaintiff to an account. 



1SI9. 




Mr. Dixuncejfy Mr. SkadweUj and Mr. Pembcrlon^ for 
the defendants. 

The question in this case is not whether any particular 
article is permitted to be eaten ; but under what circum- 
stancea a man may cut and give his green meat to his cattle. 
It is net denied that the defendants might, if they pleased, 
have turned their cattle into the fields, where these, ar- 
ticles were growing, and have let them eat every leaf of 



(€)P.645. PI. 7. 
(/) Cro. m%.\z^. 



(^) Sacc. 1811. 
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1819. tbem, and no tithe would have been payable. What diA< 
ference can be nialde by the circumstance of the articled 
being setercd ? The principle of law, as applied to thi^ 
ease, is this : — a fanner is not bound to make his tareff 
into hay ; if he please^ he may allow them to be eaten by 
his catde on the grotind ; but if he do, the tithe is to he 
paid in a different way< It would then be paid in the 
shape of an agistment tithe; in the other case it must 
. pay tithe as hay^ But the law says that where cattle are 
employed on the form, no agistment shall be paid for 
them, because the ferm is benefitted, add the other tithe- 
able articles increased^ by their labour. What substan- 
tial difference can it make if the tares^ instead of being 
eaten on the ground, are cut and taken to the place where 
they are to be consumed by the cattle. In fact the tithe 
owner is benefitted by the removal } fi>r if the cattle were 
turned into the field, they would trample down as much 
as they consumed, so that less benefit would result to the 
farm, and, consequently^ to the tithe-owner, firom the 
same quantity of green meat^ than would result where 
thej are carried off the ground. It is admitted on the 
part of the plaintiflb that articles so cut and used ae 
green meat are exempted under cireumstaqces, i. e. if 
the fiirmer htye not otherwise sufficient ^d&r, which il 
is said means hay and other dry food ; so that, according 
to that construction, a fiirmer cannot give his cattle green 
meat if he have sufficient hay, or even corn, on the 
fiirm. If the decision of this case depends, as has been 
contended, on the construction of the word fodder^ we 
must look lor its meaning, to more ancient authorities 
than modern dictionaries. Spelman^ in his glossary, 
states it to be ^^ pabulumy* which, accordingi to Vkrgiff 
and many other Latin authors, means pasturage, <^ vic^ 
iumque feres ei virgcsa hUus pabulaJ** (A) ^ Fttge pabula 
keiar (0 

(A) 3 Georg. 320. (0 Ibiil 382^ 




CASES IN THE EXCHEQUER. 199 

The case of Manion Ys Payne (2r) is a manuscript |£'^ 
case* It appears there that the statement in the bill was 
that the defendant had no closer grass, and the answer 
stated that the defendant cut clover grass for the neces- 
sary use of his horses used in husbandry. The passage 
in Waisotij which has been alluded to, purports to be a 
translation of a case in RoUe which is in French ; and 
shews what meaning the compiler of that book, who wa* 
a clergyman, writing to inform other clergymen of their 
rights, attributed to the word sustenapce^ via. gran* 
This is also stated to be the law in Bum^ (t) and in 
HagftM y. Dowse (mX In Perry v. Soam^ (n) the judg- 
ment of the Court was not according to the argument of 
Sir Edward Cokcj but directly the contrary way. Lord 
Chief Baron Comymj under the bead DismeSf says, that 
tithe shall not be paid of grass cut, if not made into hay ; 
and quotes 2 Leon. 98. which is another report of the 
case of Perry t. Soam. He does not even consider the 
question of suflkiency. In Mead v. Thurmottf (o) pro- 
hibition, was granted upon suggestion of this custom^ 
^ that, for tares cut or mown before they be ripe, and 
given to plough cattle, tithes ought not to be paid**^ 
The same case is stated by Sir William Jonet. (p) 
He says ^^ there was a libel in the ecclesiastical courts 
and a prohibition;*' and he expressly states the pro- 
hibition was granted, not on the general suggestion^ 
but on the custom of the parish. These, are all the 
cases that occur on this subject, and they afford very 
little information. In the absence of authorities it is ne- 
cessary to recur to general policy; and it is for the 
plaintiffs to make out upon what principle it is, that an 
occupier of land may turn his cattle into a field of green 
tares to eat them there without rendering hunself liable 

^ (k) Aui€ (o) Aide 

(/) 3 Eccl. Law, 469. 8. G» (o) Cro. Car. 393. 

(i») Bunb. 979. . (p) P. 357. 
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to tithe, but must render the tithe of them to the putisott^ 
if he carry them to the cattle ; and this they have fiiiled 
in doing* 

Mr. Martin^ in reply. 

Every decision of tithe laW must hare its foundation in 
this, that the clergyman is primd facie entitled to one- 
tenth' of the produce of the soil, whatever that may be; 
and that it rests upon the occupier to make odt his own 
exemption. As soon as the articles in question here were 
severed, they became liable to tithe ; and it was for the 
defendants to have made out in what manner they are e%*- 
empted. All the cases that have been cited on their be^ 
half refer to particular customs, and not to the general 
law of the land. 

In Perry v« Soam (q) the Court came to no decision 
upon this particular point : but, in the statement of that 
case, we have the opinion of Sir Edward Coke confirm** 
ing the doctrine contended for by the defendants. It has 
been urged that the word sustenance in Crawtey v. 
fFells (r), must mean sustenance of the species before 
referred to, L e. grass : but the word ^^ sustemmce,*^ in 
the original report, is followed by the word auirement^ 
which shews the meaning to be other sustenance. The 
passage which has been read from Comyn is a note, and 
not a report : he merely states, on the authority of Perry 
V. Soam^ that tithes shall not be paid for grass Cut and 
not made into hay; but he does not state that to be his 
own opinion, or approve of the case. If what is con- 
tended for on the other side be law, the enquiry in Man* 
ion V. Payne ought not to have been, whether they had 
sufficient .^M&fer, but whether they had sufficient -daily 
food. It has been contended, that there is no distinction 

(9) Anie (r) Ante 
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with regard to green meat, whether the grass is cut or 1819. 
ivot; and, to support this, a case has been cited from 
Bt^nbury, Hayes v. Dowse (i). Now, without saying 
any thing as to the accuracy of the report, let us take CvaaaY. 
the case to be as stated ; and to what does it amount ? It 
merely says, <^ The Court seems to Uiink, &c." which 
shews that the Court did not decide it ; but that some of ' 

the Court threw out an opinion that this might, by pos- 
sibility, furnish a good defence : but from the time when 
that case bears date, which is in the reign of George IL 
the opinion there thrown out has never been acted upon* 

Upon the whole, therefore, it is clear that the plaintiflT 
is entitled primd facie to the tithe of these articles, on 
their being severed from the ground, which throws it 
upon the occupier to shew, either from decided cases, or 
from general and acknowledged principles, that they are 
exempted ; and, in doiii^ this, the defendants, in the pre- 
sent case, have failed* 

Lord Chief Barov* We$tmhutsr 

HaU, Jan. 29. 

This is a suit instituted against the defendant for tithes ; 
and the single question now remaining to be decided, is, 
whether the plaintiff is entitled to the tithe of green 
grass, vetches, and tares, which have been cut and given 
to agricultural cattle, that is, cattle who are employed in 
husbandry. That tithes are due primd facte j for all 
grass that is severed from the ground, may be considered 
as a truism ; and it has not been disputed : but whether 
it is titheable in the present case is a question which 
has not, as far as I can find, been expressly decided ; 
and we must, therefore, look with attention to the 
cases which belong to this part of the tithe law, and 
draw from them such conclusions as seem to be the most 
consistent. 

(s) Anie, 

P , 
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1819. The fact of tljis case, as admitted between the pnrfie^^ 

appears to be, that the green food, if I. may so call it^ 
was not more than sufficient to feed these cattle; but 
CuRRBY. tjiai there was dry food, such as hay, for instance, in the 
possession of the occupier, amply sufficient. As I said 
before, the liability of the article to render tithe is clear 
primd facie; and it lies upon the occupier to prove an 
exemption, or something in the nature of an exemptioif, 
to protect him from it* He states here that, ^^ inasmuch 
as the green food, thus separated or to be separated, was 
not more than sufficient to feed the cattle ; and as those / 
cattle were, employed in agricultural purposes, and, by 
that means, must necessarily contribute to increase the 
other titheable matter, tithe could not be payable for it ; 
and that, notwithstanding the sufficiency of other food, 
such as hay, &c." There is a great deal of hesitation in 
the earlier cases on the subject of agistment itself — there is 
iio doubt that tithe of agistment was due from all time ; but 
it is equally true, that the tithe of agistment was very seldom 
paid in many parts of this kingdom. The demand of the 
titheof agistment was first made within my own professional 
memory ; and ^I believe I prepared the first bill which 
was filed for the purpose of compelling the payment of 
it. It is stated in Croke Eli%. (t) that " Godfrey moved 
that no tithes, by the law, are payable for beasts agisted; 
but al] the Court held that for beasts agisted for hire, or 
for dry cattle which are depastured to be sold, tithes shall 
he paid ; but for dry cattle reared for the plough, or to 
be expended in the house, no tithes shall be paid for 
them." This shews that though the law was then as 
it is now ; yet it was not, until lately, a question much 
in the habit of the Courts. 

The first case that I find, which bears upon the 
present, is a case that has been cited of Perry v. 

(0 139. 
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Boam. (u) It is a case which has be6n much relied upon ; 
but it is very difficuh to know what is really the object of 
it, as stated in Croke Eliz. Whether the tares were cut 
and given to the cattle in a state of severance or not 
does not, I think, appear in a satisfactory manner. The 
case is also stated, though with sonie variation, in % 
JLeonard 27. 

Then there is a case of Webb v. Warner (x) in the 2nd 
of James L in which it is stated that ^^ the inhabitants of 
divers marshes and fenny lands, who used to gather a 
rough hay called fenny fodder, for want of sufficient grass 
to sustain their beasts in winter, alleged that they did 
ihis for the sustenance of their beasts, and the better in^ 
crease of their husbandry ; and ought, therefore, to be 
freed from the payment of tithes : and the Court lield 
that this 8urmis^ wad not sufficient, for one may not pre- 
scribe innon decimando. And in that it is alleged that they 
bestow it upon their cattle there, that' is not any cause of 
discharge, for so they may prescribe for corn spent in 
their fiimily, or for corn given for pro%'ender to their 
cattle, whereby no tithes should be paid." 

The next case is one upon upon which a very great 
stress was very justly kid upon the part of the plaintiffs, 
Crawlet/ v. Wells, (y) That case is found in Ist Rolle's 
Abridgment 645, placitum 7. It is also to be found copied 
in 8 Vi^er 586. also in 2 Danvers, but there it is copied 
from Rolle, so that, these are mere transcripts of the pass- 
age in Rolle. It is also stated in Dr. Burn's Ecclesiastical 
Law : he says '^ it hath been resolved that if a man cijt grass^ 
but before it be made into hay, but only put into swathe^', 
he carrieth and giveth it to his plough cattle for their ne« 
cessary sustenance, not having sufficient for th^iir suste« 

(m) Cro. Eliz. 139. 2 Leon. 27. Cro. James 47t 

(^) 3 Burn. Eccl. Law, 447. {if) Amp. 

V 2 
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nance otherwise, no tithes 6hall be paid thereof/' and cites 
1 RoUe 045, p]. 7., 2 Bunb. 279. so that we find this 
case repeated, first of all, in Rolle's Abridgment ; then 
in 2 Danvers ; then in 8 Viner ; and then in Burn's Ec-* 
clesiastical Law« 

Now this case ts certainly the one which first intro-' 
duced the real question, which the counsel have made in 
this cause. The passage in Viher is a literal translation of 
it: ^< If a man cuts grass, and before it be made into bay/' 
There we have a cutting ; in the other cases that point was 
certainly left equivocal. ^^ If a man cuts grass, and be* 
fore it be made into hay, but only put into swathes, he 
carrieth and giveth it to his plough cattle, for their ni^es- 
sary sustenance, not having sufficient for their sustenance 
otherwise, no tithes shall be paid thereof." The words in 
this case are, not having sufficient for their sustenance, ; sus^ 
tenancejSLnd not fodder, is the word used 'in Rolle, and in 
Viner, Danvers, and Burn, who have translated it from 
Rolle. Now that would bring the question to this point at 
once, What is meant by sustenance? Bot, there is 
a passage in Watson^s Clergyman's Law which seems to 
give a meaning to the word sustenance ; and, if that be the 
true meaning, to be sure the question is pretty well dis- 
posed of: but that book certainly is not very accurate ; 
for the case it refers to in Rolle is there stated as hav- 
ing been decided in the second of Charles the First in- 
stead of the ninth, and in the Court of Common Pleas 
instead of the King's Bench. But it refers to the case in 
1 Rolle's Abridgment 645 ; so that it is the very same 
case, by the same name, that is found in Rolle. Now 
when the author of the Clergyman's Law states a propo- 
sition, which he founds entirely upon a case which he 
quotes, I must look to that case : I cannot trust his con- 
struction of it, nor can 1 trust his translation ; but I must 
look at it niyscjf. It is perfectly clear be meant to rely 
entirely on the case in Rolle, for he does not offer any 
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opioion of his own : he does not offer to say that any 1819, 
construction has been put on the word iustenance / but, as 
if he were translating Rolle, he says ^^ not having grass 
sufficient to sustain them otherwise/' But if we look at 
Rolle, we find that the words are, ^^ and gives it to his 
cattle, not having sufficient for their sustenance other- 
wise/' Now if the author of the Clergyman's Law be 
correct in saying, ^^ not having grass sufficient to sustain 
them otherwise," it must be because grass is the necessary 
irvLnslaiion o( sustenance / otherwise, he is incorrect : but 
it is impossible to say that, when RoUe uses the word 
sustenance^ he means grasSy because there is not, as far as 
my judgment goes, the least reason for applying such a 
construction to the word ; therefore, I must reject what 
Watson says, because he only means to say what Rolle 
says, and Rolle says no such thing. 

Other books, and other authorities, have been referred 
to, upon which more stress has been laid than they de- 
serve. In Comyn's Digest, title Dismes, p. S. it is said, 
^t tithe shall not be paid for grass cut in a meadow for 
beasts of the plough, if it be not made into hay." Now 
Corny n does not say any thing more by way of qualifica- 
tion than that ; but he refers to 1 Rolle and S Leonard, 
which certainly do not justify that apprehension ; and 
be gives you no other authority. Rolle says, not having 
sufficient for their sustenance otherwise. Comyn's Digest 
says, ^^ tithes shall not be paid for grass cut in ^ meadow 
for beasts of the plough, if it be not made into hay ;" that 
is, if it is merely cut and left in the swathe, and not made 
into hay, no tithe shall be paid for it. He relies on Rolle 
and 2 Leonard, in neither of which is there any thing 
of authority for what he says. If Comt/n had stated this, 
without stating any book to which he referred, I should 
have paid great attention to it, because his authority 
is considerable: but where he says, I find it so in 
Rolle; w^ must look to Rolle; and if the authority is 
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1 81 9. not there, we are obliged to reject what he says^ as in 
the other case. 

Then it is said that in the case in Bunbury, of Hayes 
and Dowse, (s) ^^ the Court seemed to think that vetches 
and clover, cat green, and given to cattle used in 
husbandry, should pay no tithes." Now that is a very 
largl9 proposition : in truth it is a case which ought not 
to have been introduced into a book of reports ; because, 
to say what the Court seemed to think is saying nothing. 
It is impossible for any body to say what a Court seemed 
to think : and I have searched the record of that case ; and 
there appears to have been nothing in issue as to the pase 
before us now. But it is quite clear that the doctrine 
to which the Court seemed to incline, in Bunbury, is not 
true ; namely, ^^ that vetches and clover cut green, and 
given to cattle used in husbandry, should pay no tithes," 
'because even Watson says, it must be in the event of there 
being no other green grass. Bunbury refers to a great 
number of cases in the margin : Mead v. Tliurman in 
Croke Charles; Sir William Jones, 3 Leonard, Croke 
Elizabeth 139, which I have read. He refers also to 
1 RoUe's Abridgment 645 ; and Degge 232. 

Now Mead v. Thurman (a) proceeds upon a particular 
custom : ^^ prohibition wafi prayed upon suggestion of this 
custom ; vis. that for tares cut or mown before they be 
ripe, and given to plough cattle, tithes ought not to be 
paid :" but here we are considering the general law, not 
a custom. 

The passage in Sir Wiltiam Jones, to which Bunbury 

refers^ also relates to a particular custom of the parish. 

\ 

In Degge 233., It is said, ^^ it has been resolved that 
(s) Ante. (a) Cro. ph 393. 
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Ibr grass cut in mekdows to feed the beasts of the plough, 1819. 
and not made into hay, tithes should liot be paid thereof; 
and TFells y. Crawlet/'(b) is referred to* Now Wells v. 
Crawley cannot be found in any book but Rolle : there Cureet. 
is no reference in Degge to RoUe's Abridgment, or any 
other book ; but he cites the case of Wells v. Crawlet/y as 
if he cited it as an ordinary case without referring to any 
other book : but if it be not in any other book, it must 
be the case in l^oUe, and there the authority does not 
justify him* Then the next clause is, ^^ It hath been 
resolved, that tares, vetches^ &c. cut green for the . 
feeding beasts of the plough, by custom, may be freed 
from the payment of tithes, but not otherwise/' Then 
he cites Croke Charles 393., which we have read, and Sir 
William Jones 357. 

The next case is that of Jlfan/e// v. Payne: (c) there 
the defence was, ^^ that the defendants gave the green 
food, when cut, to their cattle, for their necessary sus- 
tenance," not entering into any statement of the. fact, ex- 
cepting so far as you may refer the word necessary to 
their not having any other fodder. The Court consider- 
ing the law as settled in the way in which it is stated 
by RoUe's Abridgment, and the other cases ; that there 
cannot be an exemption without shewing the necessity 
of the thing, in the way in which the Court thought 
the word necessary was to be applied, referred it to the 
master to enquire, whether they had any other fodder for 
the purpose. The Court, therefore, decided thus far, 
namely, that merely giving it to cattle is not sufficient, 
as an exemption. They decided also that there must 
not be any other fodder ; but what fodder is they have 
not decided : so that we have the law now as clearly 
as can^ be, that there must not be any other fodder, in 
order to excuse the occupier from paying the tithe 

(A) Ante. (c) Jnl^. 
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J819. for green grass and tares which he has given to his 
cattle, admitting the principle, that this produce, as 
well as any other produce of the earth, is titheable ; 
so that primd facie it is titheable at all events if you 
have other fodder. Nbw other fodder, it is said, on 
one side, means green food of the same kind : on the other 
side it is said any food that cattle are in the habit of re- 
ceiving. We willsupposecorn, which peoplearenotmuch in 
the habit of giving to cattle, except horses, on particular 
occasions, would not be considered as fodder ; but hay, 
it is said^ is fodder. Now what the word fodder maj 
be intended to mean in particular parts of the coun- 
try, or in particular books, it is hardly worth while to 
enquire : beyond all doubt it cannot be disputed that dry 
food is fodder. I conceive fodder means exactly what 
food means ; — and when I see in the great case, which de- 
clares the law upon the subject, that the word sustenance 
is used, I ask what sustenance is. Is not hay just as 
good food for the cattle as green grass i I mean in point 
of sustenance per se. Then if I find that the circum- 
stance which would compel me to decide in favour of a 
non decimando in this xrase, does not exist, namely, want 
ot sufficient sustenance ; am I not justified in saying 
there is no reason why these articles should be excused 
from paying tithes ? • 

1 

I put out of the question the arguments whidi have been 
made use of as to the hardship of the case. They do not 
weigh with me : it is said it is hard a farmer should pay the 
tenth of this produce when, by sufiering the cattle to come 
on the field, he would not pay any tithe at all. But that has 
nothing to do with the present case : in truth, the occupier 
has the advantage of not having his nine parts trod over, and 
the tithe owner has not the tenth trod over. The only ques- 
tion is, Can you maintain the position that this sustenance 
is confined to green food ? and how is the Court to give 
directions on the subject? The construction on the word 
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sustenance, in Watfidn, appears to roe to be attended 
with infinite inconTenience ; and it would be impossible 
for the Court to pre any directions concerning it. Under 
these circumstances I am of opinion that the plaintiff, on 
the statement of the flict, in the present case is entitled 
to a decree. 

Becree for plaintifi. 




HAYWARD D. GREEN WOD and Others* Cray's tnn 

Haii, Feb. 87. 

THE plaintiff, a purchaser in possession, prayed by injunctioa to 
his bill a specific performance, and an injunction to "^7 trial up- 

* •* on merits coa- . 

restrain the defendants, the vendors, from proceeding in fessed in the 

an action of ejectment. J^^ ^^ 

littingfsl- 

The bill was filed on the llth instant : the defendants iS&t^mo^ 

appeared on the 12th, and put in their answer on the 26th. tion was only 

The day the answer came in, namely, the 86th, the daj before, 

plaintiff gave notice that he should, on the 27th, move *^^ *^"*F 

, , only one day 

for an injunction to restrain the defendants from proceed- of sitting. 

ing in the ejectment ^^ on the merits confessed by the said 

defendants by their joint answer to the plaintiff's bill, 

and which answer was only filed this day, and in the 

event of the court granting such injunction that the same 

may extend to stay the trial of the said ejectment at the 

ensuing assizes for the county of *\ 

Mr. BeameSf in support of the motion, stated^ that he 
understood it was considered by the counsel for the de* 
fendants to be a fiital objection to the present motion^ 
that the notice was but of one day : but be submitted, that 

Q 
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it ought in this instance to be considered sufficient, as the 
answer came in only on the day on which )he notice was 
given, but as this was the only day on which the Court sat ; 
Greenwood. ' and, as he nloved on the merits confessed in the answer, 
the defefidants could not be taken by surprise. 

The Courts (consisting of all the barons,) having en- 
quired when the bill was filed, and when the defendants 
had appeared, said, that as the motion was made on the 
merits confessed in the answer, the defendants could not 
be taken by surprise ; and that the circumstance of the 
Court sitting after term for a single day only ought not to 
be a prejudice to the suitors, which it would if a motion 
could not, thus circumstanced, be made. 

Motion granted. 
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NOELr. LORD HENLEY. ^'mt^^'^ 

NOEL t?. STRONG. '' ' J^\^^\- 

TIfOMAS VISCOUNT WENTWORTJT hy Atesunor^e- 
his will, dated June 8, 1805, devised all and 8ingu'«> re^^tate to'* 
lar his real estates, fiituate in the several counties of trustees, upon 
Leicester and Warwick^ and to which, under the settle- and out of the 
ment made pre viously to his marriage with his wife Motj/ ^^^^^^^^ 
•late Dowager Countess Ugonier^ he was entitled in fec^- which were 



specified, and a legacy, and to pay the surplus after paying so much of his otner 
just debts and tegacies as his personal estate should notjextend tp.pay to A. and B. 
&c.{ and afterwards gives his persoiial estate^ after paying sjich.ojr his just debts 
and legacies as were not otherwise provided for, to his wife. ' ' 

The wife died in the lifetime of the testator \ and it was heldibat. one of the debts 
specified which was the testator*s own debt was payable but of the persodal estate. 

Seeu9 Where one of the debts was not the proper debt of the testator, but of the 
person from whom he derivjcd the estate in qu^ioOf and Wasjsecured by Biortgagsr 
on the estate. 

£<p<;«« in thq case of the legacy. 

R 
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1819. sfimple iareyersion, expectant on the limitations iheteiti 
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contained, to his sons successively, and their issue, in 
v?" strict settlement; subject to the terms for years, and 
LordHbnlbx- charges thereby created, and to the mortgages and in*' 
cumbrances therein mentioned ; and all other his real 
estates whatsoever and wheresoever, &c., (except never- 
theless those to which he was entitled under the marriage 
settlement or will of his late great u ncle Thotnds Rowney^ 
Esquire, deceased, or as his heir at law, situate, &c. ; 
and also except certain estates then vested in him upon 
trust or by way of ihoftgage,) to trustees, viz. Lord Hen" 
tey and Sir James Bland Burgess^ and their heirs, upon 
the several uses and trusts in his will mentioned. He 
then gave arid devised all his manors, &c. whieh he Was 
entitled to under the marriage-settlement or will, or as 
the heir at law of his great uncle Thomas Rowney (sub- 
ject to an annuity of 10/. charged thereon by the will of 
Thomas Rownej/) and all his estate and interest therein 
to the same trustees and their heirs, upon trust that they 
or the survivor of them, &c. should sell and dispose of 
the same, and stand possessed of the monies arising from 
such sale, aiid of the renta^ and profits arising from such 
estates in the mean time ; upon the trusts after mentioned 
(viz.) upon trust in the first place to pay and discharge 
^ the principal sum of 2000/. charged upon some pari of 

the estates by means of a term of lOGO years created Inf 
the marriage-setllement of Thomas Rowney with Mary 
TroUope his late wife^ and since assigned to Richard 
Haworthj Esquire^ by way of mortgage^ and aU itdereat 
due in respect thereof; and in the next place to retain 
and pay all costs, &c. attending the execution of the trusts 
for sale, &c. and then to pay the principal sum of 20,000/. 
then due and owing to Mary^ the widow of the laie Lord 
Robert Mariners ^ on mortgage of certain parts of the ies^ 
tator'*s other estates in the counties of Leicester and War^ 
7^k thereinbefore devised j with all interest thereon dtee 
and owing. And upon further trust to pay the sum of 
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5000/. unto his wi/e^ her executors and adminisiralorsy 1819. 
in part satisfaction of the sum of 10,000/* secured to ^^^*v*%^ 
her by the settlement made previously to her marriage ^f^ 

with the testator out of certain triist funds therein LordHbwley* 
mentioned in case of her surviving kim^ and failure 
of issue of his body by her / and the sum of 3000/. 
unto Thomas Noel^ his executors or administrators/ 
iiotii which last-mentibh^d sums the testator directed! 
to be paid as soon as sufficient monies should arise 
hj such sale or sales as aforesaid, ' after the other pay- 
. ments thereinbefore directed to be made thereout, andi 
that the same should carry interest at the rate of 5/. per 
cent, per annum from the time of his death. The testator 
then directed his trustees, out of the money tof arise from 
the sale of the before mentioned estates^ to pay so much of 
his other just debts, and of the pecuniary legacies by him 
thereafter given and bequeathed as his own personal 
estate, and the personal estate of his said late uncle 
Thomas Rowney^ should not extend to pay; and after 
sttch payments to lay out and invest the residue of the 
said monies in real or Government securities, in their " 
names, &c. ; and to stand possessed of the same, upov 
the trusts thereimlfter mentioned^ that is to say, as to one 
raoiety, in trust to ps(y the interest aiid dividends to 
Thomas Noel for life, and after his death to pay unto 
Catherine^ the wife of (he said Thomas Noel an an- 
nuity of SOO/. f6r her life, and subject thereto to divide 
the principal money of such moiety between the children 
of the said Thomas Noel according to appointment, and 
in default of appointment, equally between them ; and 
as to the moiety, in trust to pay the interest and divi- 
dends to the separate use of Anna Catherine^ the wife of 
Vincent Hilton Bistoe^ for her life, and after her death 
to pay an annuity of SOO/. to Vincent Hilton Biscoe, and 
subject thereto to divide the principal amongst the chitd-^ 
ren of Mr. and Mrs. Biscoe^ accoHing to appointment > 
and, in default of appointment, equally between themr 

R2 
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I8I9. The testator then directed that in case neither Thomas 

Noel nor Anna Catherina Biscoe should have any child 
who should live to obtain a vested interest in the trust 
t^RD Henley, monies, then the whole of the residue of the monies to 
arise by the sales before directed to be made should with 
all convenient speed be laid out by the trustees in the 
purchase of freehold lands in England^ which when pur- 
chased were to be conveyed and settled upon the same 
uses as were thereinbefore limited concerning his estates 
in the counties of Leicester and Warwick^ comprised in 
his marriage-settlement ; and then, after giving several 
specific and pecuniary legacies, the testator directed that 
all legacies by him thereinbefore given should be paid ivi 
full, without any deducjtion for the legacy duty, at such 
time as his executors should think fit, within twelve 
calendar months after his death. And the testator gave 
and bequeathed all the residue of his personal estate and 
effects^ after payment of such of his debts . as were not 
iherein otherwise provided for^ and of his legacies^ SfC. 
* to his wife Mary Viscountess TFerHworth^ her heirs, ejrc- 
cutors, administrators, and assigns, and appointed his said 
Wife, and Lord Henley, and Sir James Bland Burgess, 
executors of his will. 

The testator died without making any alteration in his 
will, leaving his sister Judith, Lady Noel, and Nathaniel 
Curson his heirs at law. 

Mary Viscountess Wentworth the testator's wife died in 
his lifetime, and his will was proved by Lord Henley 
and Sir James Bland Burgess. The present suit was insti- 
tuted by Mr. and Mrs. Noel and Mr. and Mrs. Biscoe 
as the persons entitled to the interest and dividends of 
the money arising from the sale of the estates, against 
'the trustees Lord Henley and Sir James Blattd Burgess^ 
knd the other parties^nterested in the property, for the 
purpose of carrying the trusts of the will into executipn. - 



\ 
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' III consequence .of the marriage of one of the children I8I9. 

of Mr. and Mrs. Biscoe it became necessary to bring the 

trustees of their marriage-settlement before the court, 

which was accordingly done by a supplemental bilL ' ^^^ HEKLit. 

By the decree made on the hearing of the cause, on the 
29tb April, 1817, the will was established and the usual 
accounts ordered to be taken ; and it was directed that the 
deputy remembrancer should forthwith proceed to a sale 
of such of the real estates of the testator as wer^ devised 
to the trustees Lord Henley and Sir James Bland Bur- 
ge$Sy upon trust to sell, with the usual directions. Th^ 
cause now came on for further directions upon the deputy 
remembrancer's report ; and upon this occasion the argu- 
ment turned upon the following point viz. 

What effect the death of Lady Wenitoorthy the testa* 
tor's wife, in his lifetime^ had upon the several sums of 
2000/. 20,OOOA SOOOl.and 5000L by the mil directed to 
be raised and paid out of the proceeds of the, sale of those* 
of the testator^ s real estates which were derived from his 
great uncle Thomas Rowney^ or any of them. The 
plaintiffs and the defendants in the supplemental suit^ 
who were the persons beneficially entitled to the monies 
arising from the sale of those estates, contended that the 
charge of those sums upon the Rowney estate was in- 
tended as a personal benefit for Lady Wentwortk, the resi- 
duary legatee of the personal estate ; and that upon her 
death and the consequent lapse of the residuar)- bequest 
to her, the exemption of the personal estate had failed, and 
the sums in question were payable in the first instance out 
of the personalty. 

The next of kin on. the other hand contended ; that the 
testator intended a general exemption of bis personal 
estate, and that the death of Lady Wenlworth made no ^ 
difierence in the fund out of which the several sums 
were payable. 
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1819. Another question arose between those of the next 

of kin, who filled likewise the character of heirs at 
law, of the testator, and those who appealed simply 
XoRD Henley, ^s next of kin, as to whether, in the event of the Coart 
being of opinion that the sums in question were to be paid 
out of the personal estate, so much of the proceeds of the 
real estate as would be suiBcient to answer those sums 
would not result to the heir at law as part of the real 
esitate undisposed of by the will. 

It appeared by the deputy remembrancer's report that 
the personal estate was more than sufficient to pay the 
several sums in question, as well as the other debts and 
legacies of the testator. 

It Is necessary here to notice the different grounds 
upon which the several sums of SOOO/. by the will directed 
to be paid to Mr. Haworthy and the sum of 20,000/. to 
Lady Robert Manners, and the 5000/. to Lady Went", 
worthy stood. 

With respect to the 2000/. to Mr. Haworth, it appeared 
that by the settlement made on the marriage of the testa- 
tor's great uncle Thomas Roxsmey, with Mary Trollope 
his wife, a term of 1000 years was created in Thomas 
Rowney*% estate, and vested in trustees for raising the sum 
t>f SOOO/., a power of appointment over which was given 
to Mary Trollope, who by will executed that power in 
favour of the testator. After the death of Thomas RoW" 
ney, the testator, haying become entitled under the settle- 
ment to his great uncle Thomas Rowney*8 estate, joined 
with the trustees of the term of 1000 years, in executing 
an indenture dated the 10th May, 1798, by which the term 
and the 2000/. thereby secured, were assigned to Mr* 
Hawortfi^A a security for a similar sum of 2000/* ad- 
vanced by Haworth to him ; and in that deed was con- 
tained a covenant by -which the testator covenanted that 
|i^^ his heirs, &c., or thp person or persons who for the 
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lime being should be entitled to the immediate reversion 
of the estate^ expectant on the determination of the term,, 
would pay tl^at sum of 8000/. to Mr. Haworifi^ his exe- 
cutors, administrators, or assigns. The sum of 2000/. so ^^ HtKutia 
fiecured was the sun} alluded to in the wilL 

WUh respect (o the S0,000/. directed to be paid io l^dy 
Robert Manners j it appeared, that by indentures of the 8th 
and 9th of October ^ 1796, the testator had mortgaged his 
estates In the counties of Leicester and Warwick to Mr, 
BouUbee and his heirs for securing the sum of 15,000/. 
whicli was afterwards increased by a deed of further 
charge, of the 10th of October^ 1777, to 20,000/. ; and 
that by indentures dated in September^ 179S, this mort- 
gage was assigned in the usual form to Lady Robert 
Manners. 

With respect to the 5000/. By the settlement made 
upon the marriage of ih^ testator with Ijady Wentworih 
the sum of 10,000/. was made payable to L^dy Wentworth 
out of certain funds therein mentioned, in the event of 
the testator dying in her lifetime without issue ; and by 
the will the sum of dOOO/. was directed to he paid to her 
in part satisfaction of this sum of IQ,000/» 

Mr. Martin^ Mr. Benyon^ Mr. Newlandj and Mr. Jlfar- 
tin West^ for the plaintiffs in the original cause, and 
Mr. Longlet/ for the defendants in the supplemental suit. 

Mr. Shadwell for the next of kin. ^ 

Mr. Dauncet/y Mr. Wingfield^ and Mr. LouUy for th^ 
heirs at law, who were also next of kin. 

Argument for the devisees. 

With respect to the 20,000/., it appears to have been mo^ 
ney borrowed by Lord Wentworthhmsclfy and to. have been 
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1819. bis personal debt; and as such, supposing there had been 
no exemptiou of the personal estate, the personal estate 
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would clearlj have been* the first fund liable tothepay- 

toRDriBNiiv. ment of it. King v. King, (a) Cope ir.Copey(b) Howell r. 

Price J ic) Evelyn v. Evelyn^ (d) Tweddelly. Tweddell.(e) 

The first point therefore to be considered is, whether 
the direction that this sum should be paid out of the real 
estate is not an exemption of the personal estate in fa- 
vour of the residuary legatee ? And, secondly, whether, in 
the event which has happened, the personal iestate is not 
to go in the same manner as it would have done, had 
there been no residuary clause ? Waring y. Ward (f) is d 
case very analogous to this. The principle there laid 
down is, that if the real estate be given to Ai, subject to 
the payment of debts, and the personal estate to B. ex- 
empt from debts ; the exemption is to be considered as in- 
tended solely to benefit B., and not as a general exemp* 
tion of the personal estate. Hale v. Cox(g) is also a very 
strong case in. favour of the same proposition. 

In this case it is perfectly clear that the exemption was 
intendcfd for the benefit of the wife. If the personal estate 
had been given tb her generally, without any exception of 
any part of it, it would have been the first fund applicable 
to pay the debts of the testator. The exception of these 
debts out of that fund is an advantage intended for her 
of which, upon the principle upon which Pitkering 
V. Lord Stamford (fi) was decided, the next of kin are not 
entitled to take advantage. The principle of that case is^ 
that where a testator having given to his wife a provision, 
which he intends to be a satisfaction for any claim she 
may have against the other objects of his bounty, if by 

(a) 3 P. Wms. 360. (e) 2 Brd. C. C. 107. 

(b) 2 Salk. 449. (/) 6 Vez. J. (570. 

(c) 1 Pi Wms. 291. (^>JBro.C.C. 3S. 
. id) 2 P. Wms. 665. (k) 3 Vez. 332. 
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knj accident those olig^ctd should b6 livable to claifti th# 7S19. 
benefit' bf that iriteti(idti) no other person shriuld set it np N^*V^^ 
against the widow. Here we tnust take the et^tnption fti ^ 

intended for the benefit of the wife; dnd she being deadj L6R»lIfe«Mnr» 
there is a total int^tacy as to the personal estate, and the 
vfext of kin are let in. The will ought therefore to bd 
considered as if the whole of the residuary clause had beM 
omitted, and the next of kin have tio* right to kok into 
that residuary clause to raise, any presumption in their 
fevourt 

As to S,000/. there is sufficient in the circutastatieet 
attending that to brin^ it within the same rule as tbb 
S0,000/.; and this must depend upon whether it is to be con- 
sidered as the personal debt of tiie testator, which thie plain- 
tiflfe contend it i^. It is not intended to be argued that the 
roer« circumatafice of lacfrA WenUa^rth entering into th^ 
. covenant would make this a debt to whieh Ms estate would 
1)6 liable: but we say that bi^ personal estate received 
tt'beueAt to that extent. Ih the ease 6f a mortgage taid* 
•by another person ; the reasoh whj a covenant enterefl 
into by the party who assigns this mortgage ddes not 
make it a debt to be paid oot of hk ^^irabBiil estate, is 
because the pelisonal estate hn^ recaived no benefit '#Ml^ 
ever. But in this case the personal estate has received 
the same benefit as if Lord TFbMDfi^^oHA faador^inally bbr- 
r6w«d th^ 3,00M., Add bad m6rtgaged fai^ 6wii estalS^ «h 
a -s^c^rity. This debt therefore cahkrat be distin^uishftd 
from a debt contracted by Lord Wentworth himself, in 
payment of which his penon'al Estate il to be prioiitrily 
applied. 

As to the Iqgiacy of 3,000/. to Mr. Noel^ no doubt €Iim 
be entertained ttil^ ahhodgh the testator direets diart thk 
sum shall be a charge upon the produce arising fropi his 
real estfttesj yet /that does not make it a smn tobe paid at , 
all events out of the real estate exempting the p0i)9onal 
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1819. ' estate. The mere Gireamstance of a testator directing 
V^^v^b/ bis real estates to be-sold, and the produce to be applied 

^f^ in paytnentof debtf andlegaciesdoes not make theproduce 
jbQRD Henley, of the sale of the real estates the fund primarily liable. 
This has been decided in the cases of SiapleUm v. Cb/- 
ville^ (f) Lord Inehqmn v. French^ (k) and M* Aland ▼• 
Shaw. (0 In the last case there were very strong words 
indeed to shew that the testator meant the real estate to 
he the primary fund ; and yet Lord Redesdale was clearly 
of opinion that it was not, observing that there was no 
diflerence between a case of a charge and the case of a di- 
rection to sell for the payment of debts. The case of 
Xford Orey v. Lady Grey im) is also to the same effect. 

' Upon Hbe principle ther^^re of these cases this sam 
etands precisely in the same situation as the S0,000/« and 
the 200DL Had it not been for the exemption in favour of 
the residuary legatee, it is quite clear that this sum would 
have been payable in the first instance out of the personal 
estate ; consequently, upon the principle before stated in 
arguing the case as to the 90,000/., the object in whose fa- 
vour the exemption was made being dead, this 3000/. as 
well as the 90,000/. secured to Lady Manners^ and the 
4000/., is payable out of the personal estates. 

With respect to the 5000/., Lady Weniworih having died 
before the 10,000/. in part payment of which it was to be 
raised became payable, no question can exist as to that. 

* Argument Jbr the nexi of Un. 

This will must be construed in the same way as every ' 
other will, with reference to its own peculiar context. The 
testator has made three distinct dispositions of three dist- 

(0 Ca. temp. Talbot. d08. (m) 1 Eq.Ca. Abr. 270. 

(^) Ambl. 38. ^ pi. 9. 1 Cha.Ca.296. 

(/) 3 Scho, ^ip Lef. 538. 
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tioct estates. He first of all devises bis own esitate, which 1819. 
may be called tbe Noel estate ; then be goes on to devise ''^'^^V^/ 
the Howney estate ; and, last ofall, the personal estate in v. 

all these parts of the will he deals distinctly with each, ^«w>HBifWY» 
and never appears to mean that bis manner of dispoeing^ 
of one subject is to affect the disposition of another. 

The question here arises upon the part which relates 
to the Aoapney estate. It is observable that the devise 
of this estate is to two trustees, and that there are three 
executors ; and Lord Eldon has said, ^^ that it is a mate* 
rial circumstancein, the construction of a will, to notice 
that when there is a disposition of an estate to trustees, 
and the same individuals are not the only executors, it 
is a circumstance to shew that every thing given to them 
is meant to be wholly exclusive of the personal estate.*' 
Now here the devise is to two trustees, and they are to 
sell, and out of the proceeds in the Jint place to paj/ 
and discharge certain debts and legacies. It is quite 
clear that they must pay themout of the real estate, which 
is the only fund over which they bave any controul. This 
is a very material distinction, because when he afterwards 
speaks of hid other debts and legacies, he makes use of 
different expressions: he says ^^so much of my just debts 
and other pecuniary legacies as ray personal estate, &€• 
shall qot extend to pay." This clearly shews that the tes- 
tator knew how to express in proper terms what be in- 
tended to do in case of a deficiency of his personal estate. 

The case of Burton v. Kno^lUm^ (n) and of Williams y. 
Bishop o{Landaff^ (o) are very strong in fevour of the next 
of kin. In that of Hancox y. Abbetf (p) the resemblance of 
Jthe will to that of the testator in this case is very striking. 

There the question arose between the devisees of the; 
(n) 3 Vez. J. 107. (o) 1 Cox. 254. (p) 1 1 Vc3s. 179, 
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J8I9. Mxiof kin only : but in this case there are other parties 
^'^^'^^'^^ Who are affected by the bequests in question, namely, the 
.^^ taker of the estates in Warwickshire and Leicestershire ^ 

toRt tt^KLKY. ^1, J fj jg evident upon the face of this will that these sums 
. of 80,000/. and SOOO/. were directed io be paid out of the 
Rowney estate, not for the benefit of the wife, as has been 
contended, but for the benefit of those persons who were 
Ihe devisees of the Warwickshire and Leicestershire es- 
tates, which would otherwise have been liable to the 
payment of them. 

- In the commencement of his will, in which he mentions 
'^hii9 estates in the counties of Leicester and Warwick^ be 
tbkes notice that they are subject to the terms for years 
Undeharges by his settlement created, anddevises them sob« 
ject to flbe chars^es in that settleitient. He then proceeds to 
^vise the estate he derived from his uncle Thomas JRoW" 
Wjf, which has been called the Rowney estate, to trus* 
teeslipon trust to sell and apply the money upon certain 
'trusts, and amongst others in discharge of the sum of 
S0,000/. and 9000L which be notices as being charged upon 
his other estates. This shews that he intended those to 
whom he had devised the Leieestershirennd Warwickshire 
restates diduld ha vis the benefit of this money^ and not 
inerely his residuary legatee. 

' This case therefore differs materially from that of Wa^ 
Hngy. Wardy(q) which has been cited. There the question 
arose solely between the heir at law and the next of kin ; 
-iind it is remarkable that in that case there is no 'express 
^direction that any one particular estate should bear a 
charge in fav<our4>f another; but it seems to have been 
supposed fh^m tb^ residuary clause in the testator's will^ 
that the testator had in &ct given to his wife his personal 

, , tt) Ante. 
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estate exempt from the payment of debts ; whefeas it ifl not 1819. 
very clear but that a. doubt might be entertained, wbetber ^"^^V"^^ 
such was the effect of the will, and whether, if the wife had ^. ^ 

lived, the devisees might not have had an equity against l-o»*> Hekuiv* 
her to pay the mortgage out of the personal estate* There 
is another remarkable feature attending the case of fFo" 
ting V. Ward. It does not appear firoiii the report of it 
that any case was quoted in argument which goes to sup- 
port the general proposition Which Lord Alvanley assumes 
to be perfectly clear, although he is made to say, '<I could 
refer to many cases, and one before Lord Thurlow quite 
analogous, in which tl^is has been determined.*' Now 
there is no case before Lord Thurlow at all analogous, 
except Hale v. Cox, and that has no bearing on the ques« 
tion in Waring v. Wardj because in Hale v. Cox 
the parties were blended together: they came to give 
up rights, and the decision of the court in such a case 
cannot be considered as a decision which will bind the 
court in a case so momentous as the present. - ' 

Itor&Alvanlet/ is alsorepref^eAted 6s saying that Picker^* 
ing V. Lord Stamford is analogoiffi tA principle :- but in that 
case the question was whether the widow could claim as 
next of kin. And it was held that she Was not to be barredP 
by the words of exclusion, because it was said, that inas- 
mucb as thfe property was not in ppkit of law given away 
from ber, the words of em^lnsion dhould not offerate ta 
debar her of her propel and legal interest. Thkt was the 
decision in Pickering v. Lord Siamjbrd^ but it is nothing 
like the decision iA Waring v. Ward, so far as that deci- 
sion is meafnt to be referable to the present ci^se.. It may 
certainly, in some respects, be said to be referable to Wa-' 
ring V. Wardy because in that case there is no specifier di- 
rection that the mortgage shall be paid out of the personal 
estate: yet it was meant to be Inferred from the words' 
giving the personal estate, thattfie wife was to take the per- . 
sonal estate exonerated of ,tlie mortgage. This is the only 
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- ]819i analogy between the cases : and Pickering v. Lord Siam^^ 
^^^^"^^^^ ford may be looked through in vain to find any analogy ta 
V. the present. In this case there is a direction, that money, ta 

Lord hbnlby. ^^^^^ ^^^^ ^ certain source, shall be applied for the bene- 
fit of the trustees of the Leicestershire and Warwickshire 
estates; and the question is not, whether a benefit in- 
tended personally for the wife should on her death go to 
the next of kin ; but whether the court will say that the 
accidental circumstance of the death of some of the per- 
sons intended to be benefitted is to induce them to dis- 
turb arrangements which affect the interest of otherr 
whose benefit was equally contemplated. 

Argument/or the heirs at lavd. ^ 

If the court should be of opini6n that the personal es-^ 
late is to bear all these charges, we say they no longer 
exist as charges upon the real estate ; and that the heir? 
at law are therefore entitled to so much of the proceed» 
of this real estate as would have been required to answer 
these charges had they continued to exist. The residuary 
devisee can take nothing but what is given by the will^ 
and the heirs at law must therefore takie all that by the cir- 
cumstance of the death of the party for whose benefit it 
was intended) is thrown upon the personal estate by way 
of resulting trust. In Cambridge v. Rous (r) the Mas- 
ter of the Rolls says, ^ It has been long settled, that a re- 
siduary bequest of personal estate (for it is otherwise ad 
to real) carries not only every thing not disposed of]| but 
every thing that in the event turn»out not t6 be disposed 
of. A presumption,*' he says, ^^ arises for, the residuary 
legatee against every one except the particular legatee ; 
the testator is supposed to give it away from the residuary 
legatee only for the sake of the particular legatee. Id 
case of lapse of real estate the heir at law takes : but in 
the case of personal property the residuary legatee is pve^ 
. (r) SYfiZ.M. 
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ferred either to the next of kin, or the executor,'? In ^819. 
Arnold v. Chapman^ (s) which was the case of a bequest ^^jf^^^ 
out of red states in farorn'of a charity which was void by tr. 

the statute of Mortmain, the court held that it was a re- ^*»^*^**^' 
suiting^ trust for the heii* at law. The result of all th6 
cases is, that where there \s a gift of ai real estate to trus- 
tees upo6 trOst to sell and thereout to pay Certain sbms, 
and any of those purposes (ail, the residuary devisee of 
that fund does not take it, but the heir at law, Arnold v. 
Chapman^ (0 Cruse y. Barley, (u) This preposition can- 
not be laid down more broadly than rt is, both by Lord 
Bldon and Lord Redesdak^ in Tregonwel v. Sydenham, {v} 
The inference to be drawn therefore^ is that what the 
court has to dispose of in this case is the Roxmey estate 
mmfff the sums charged upon it. If the court say that 
the personal estate was exonerated, the niextof kin are to 
have the benefit : but if the personal estate was not exone-* 
rated, the heir at law is to reap the advantage; This ob* 
servation will apply as well tothe SOfiOOL and SOOO/., as to 
tbe legacy of 9000/. to Mr. Noel. With respect to th^ de- 
vise of 5000/, to tbe testator's wife ; whatever may be^th^ 
opinion of the court as to the other sums, this sum must be 
raised for the benefit of the heirtf at law ^ because (he re* 
siduary devisee cannot take it as residue. Tliis js governed 
by the case of Cruse v. Barley. In that ctfse the real estate 
was given to trustees to sell, and out of the proceeds to' pay 
debts and legacies : alegacyof SOO/. lapsed; and the con- 
sequence was, the heir at law washeld to be entitled. Hoi^ 
is the present case to be distinguished from that ? Here 
is a direction t^ pay 5000/. to Lady Weniwarih : she dfies, 
and money never is payable to her ; the devisees never 
were intended to have it ; they were to take the estate after 
payment of that sum. The consequence is, that the^sum 
in question must go tathe heirs at law. 

(0 1 Yet. 108. («) 3 P. Wmg. 20. 

(0 Sopra. (V) S Dow; IW. 
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1819. Mr. Martin in reply. 



V. The purpose for which the will was made, was cither 

M^WMur- to exempt the personal estate from the sums in question 
in favour of I^ady JVentworthj or else to charge the RoW" 
nejf estate with them a^} auxiliary to the personalty. Jn 
either of these cases the Rowney estate will not be the 
fund to bear them« 

If we look to the intention of the testator, he tells 
us, my ^ intention is that my wife sbull not out of the per- 
sonal estate be called upon to pay these sums which 
lire .charged upon my Zieiceftershire and Warwickshire 
^states. Neither shall the persons in whose fiivour I havv 
devised those estates.' But does it follow because the 
wife was not to pay it out of the personalty, that there is 
any thing to exempt those who take the personalty in 
consequence of the wife's death? Then if there be sufficient 
personalty to free the Leicestershire and Warwickshire esf 
tates, the devisees of that e9tate have, all the benefit io^ 
tended them, and so far the intenticw i^ answered. 

But it is said that these sums are to be raised ai; aU 
levjent out of the land ; and being sum^ to be raised out 
of the l^nd, they are to be considered as a^ much land 
undisposed 4>f, and consequently as a resulting trust lor 
the heirs at law.* If it can t^ considered that these «re 
sums to bp raised at all events out of the land, die cnse 
of Ackroyd v. Smithson certainly applies ;. but this is ikH 
that case. There tjie direction was, at all events to $ell 
and divide the produce amongst persons who, being ter 
nants incommon, could not take by survivorship and th^e- 
fore of necessity the share of the one dying was undisposed 
of : but even in that case, it is to be repoUected, that till t||p 
argument of Lord Eldon induced Lord Thurlow to re- 
view the opinion of the Master of the Rolls, the law was 
considered as settled the other way. But the qufstiou 

2 
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nere ifl— ^re these smns io be raised in til events i Sdp« 1819. 
i>ose the testator had in his lifetime paid off part of the ^^^^^^"^^ 
mortgages of 20fi00L and S,000/.~would the words in ^ «!^ 
the will have b^n imperative on the trustees to raise the ^"* H8W«. 
whole of those sums I Certainly not.— It is quite dear, 
therefore^ that the intention was not to raise those sums 
under certain circtimstances; we say, that he has made 
tiiis disposition of his prdpertj with thie view of prevent- 
ing that which is the natural fund from bearing th^ burden, 
imd the disposition thus made has been defeated by the 
death of the wife, and therefore the money is not raisable* 

With respect to thd principal point, this case is not, I 
think^ distinguishable from that of Waiing v. Ward. 
tJpon the principle of that tase, if the persdnal eittfte was 
intended to be exeinpted, it was an eiemption in favour 
of the Lady WefUwotik; and that exemption having 
fidled, the necessary consequence id, the assets must be 
applied in the same manner as they would have been if 
no such exemption had b^n tnade*. The redult is, that 
the debts miist be paid out of tibe personalty, as fh^e is 
SafBcient for the purpose. The takers of the Lettestershire- 
and Warwickshire estates have nothing to complain of, as 
M purpose of the testator with respect to them is defeat- 
ed, 'nien what has the law cast upon the parties i The 
direction is to^ sellto pay certain debts ; we have a right to 
toy the debts do not exist, because there are ample fundd 
to satisfy them, so that this part of the trust is no longer 
to be performed ; and we submit that the ha^resfacius is 
entitled to the sanfe benefit as the h(6res naius would 
have been entitled to, had the ecftate descteded to him. 

Lonn GatEF BlAtnoK^ 

1 am considerably at a loss, at present, to find out what 
interest the heirs at law have in this question. If the 
personal estate is exonerated, the burden lies on the ^1 

S 
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1819, estate; if the personal estate is to be applied, it is becaiisiSf 
the charge of the 20,000/., and of the other debts, is^ 
merely on the real estate, in aid of the personal, others 
LosDHENLEt. ^gg ||jg pergonal estate cannot be applied ; and I never 
till "^now heard it argued that, in a case such as this, 
the heir at law is to stand in the place of the creditors ^ 

' on the real estate. The case ofAchroj/d v. Smithson, (a) 
which is the origin of this question, is quite different 
from the present case. It was the case of a sale of a real 
estate out and out, for the purpose of converting it inta 
a fund to be divided amongst certain persons. Owe of 
the devisees had 2001. given to him, and died in the 
lifetime of the testator ; and it was held that the SOD/, 
formed part of the real estate. That cause was origi- 
naUy heard before Sir Thomas Sewell ; and he was of 
opinion, adverting to Qruse v. Barlej/ and other cases,* 
that it was personal estate. Lord Eldon^ who was then 
a very yotfng nran at the bar, wa» extremely dissatisfied 
with that decision, and advised an appeal : but his clieota 
did not attend to him ; but some other party in the cause^ 
fortunately for justice, was advised to appeal, and that 
brought the case before Lord Thurlow. After Mr. 
Kenjfon and the other counsel had been heard. Lord 
Thurlow was satisfied the decree was right: but on 
his asking Mr. Scott^ who then appeared before him 
for the first tinore, what he had to say in favour of 
the claim of the heirs at law, Mr. Scott argued the 
case of his clients so ably, that Lord Thurlow said, 
I thought at first that Mr. Scott was clearly wrong, 
bdt now I see he is right; and then the decree -was 
mnde, which h&s since been followed in all the cases 
which have been cited. That case, however, is very 
different from this, because there the real estate was 

. not given to any body else, so that there was nobody ta 
take the legacy but the heir at law : but in this case there 

(a) 3 Bro. C. C. 503. 



CASES IN THE EXCHEQUER. 929 



Noel 



isonlja charge on the real estate, to pay certsiin debts, so 
that you might as well say that all the other debts which 
are thrown on the real estate^ in ease the personalty will 
not pay them, are so many trusts for the heir at law. ^^^^ Hibmlev, 
Such a doctrine was never heard of; and yet you cannot 
raise the question, without saying that the personalty is 
accountable, and that the provision made by the will 
is only to charge the real estate in aid of the per- 
sonalty. 

With respect to the other question I feel considerable 
embarrassment. The primary fund for the payment of 
all debts is the personal estate ; and, according to 
Waring V. Wafd^ if the personal estate is given X6 a 
legatee discharged of debts, and the legatee dies in the 
lifetime of the testator, the indulgence extended to him 
is taken away; and it is considered that the testator died 
intestate as to the residue of his estate, not that the re- 
siduary clause is expunged. It still continues part of the 
will, and you may look into it for the intention of the 
testator ; and according to Waring v. Ward the inten- 
tion of the testator is in favour of the residuary legatee, 
who being dead, cannot receive the benefit intended for 
him, and, therefore, the personal estate is discharged from 
the proposed intended exoneration. In this case the 
testator has devised his Leicestershire and Warwickshire 
estate to particular objects ; and I agree with the counsel 
for the next of kin that he intended to benefit that estate : 
but that does not go far enough, unless he has thrown his 
debts upon the Aose^fify estate in such. a manner that 
they cannot be considered as payable out of any other. 
If the testator had said, I devise the i^os^ney estate to 
pay a particular debt, which I intend shall not be pai(^ 
in any other way, that estate would, have been solely 
applicable to the payment of that debt : but he has not 
done so. here. He has given the estate to trustees tq sell^ 
and a fund is formed by the purchase money out of 

S 2 
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181d. which the coBts are to be paid. He then proceeds to gifef 
^^^^^^"^^ a direction for the payment of parcels of this mOney^ 
^f** which is in truth, according to my view of the case, only 
LoRiiHeNLBY. a charge for the payment of debts, and cannot be consi- 
dered as a charge upon the real estate in ekoneratidn of 
the personalty. Indeed, the testator makes use of a rery 
singular expression for a person who intends to discharge 
and exonerate his personal estate, tile bequeaths ther 
sum of 5000/. to his wife, her executors and administra- 
tors, and 3000/. to Thomas Noetj his executors or ad-> 
ministrators, both which last mentioned sums he direct? 
to be paid as soon as suflScient mdnies shall have arisen 
by such sale or sales aforesaid, after the other paymei^ts 
thereinbefore directed to be made thereout, and that the 
same shall carry interest from his death at the rate of 
5/. per cent, per annum ; and then he directs his trustees 
to pay and discharge ^o much and such part of his 
just debts, and of the other pecuniary legacies by him 
thereinafter given and bequeathed, and which he should 
thereafter give and bequeath, by any codicil or writing 
under his hand, as his personal estate not thereinafter 
specifically bequeathed, tod the personal estate of his 
said uncle Thomas Rownei/j should not extend to pay^ 
Beyond all question he meant by this to charge his 
estate with the payment of all such debts, excepting those 
mentioned before, which bis personal estate should be 
insufficient to pay; and then he concludes, — ^< And all the 
rest, residue, and remainder of my personal estate and 
effects, after payment of such my debts as are not hereia 
otherwise provided for, legacies, and funeral and testa- 
mentary expenses, I give and bequeath to my said dear 
wife.'* Now, I have no doubt in my own mind that he^ 
jineant by these words to exonerate some part of his per-' 
sonal estate from its liability to pay some of his debts ^ 
but it is difficult to say what debts. He says all the rest 
and residue, which shall remain after payment of hi^ 
debts tiot before otherw'ise provided fit>r. Now they are 
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mil before provided for.-^But it is said that he means the 1819. 
20,000/. and the 2000/. onlj. He gives no intimation ^'^^V^^ 
that such is his meaning. Admitting, however^ that it is p, 

so,— does it not appear from these words that he supposed ^"^ Hbnlbt. 
that if he had not exonerated his personal estate from 
these debts, they must have &llen on it f If you impute 
to him that intention, there is an end of the supposition 
that he intended to confine the payment of them to the 
real estate. This is the way in which the case strikes my 
mind : but as it is a question of a singular nature, in.* 
volving large amount as to property, I will take further 
time for the consideration of it. 



LoBD Chief Babov. 

The only points remaining in this cause to be decided ^^ lOylsiOg* 
jare, whether the personal estate is exonerated from the 
payment of debits and legacies, or of any debts or any 
legacies ; and particularly whether in certain cases the 
sums directed to be raised out of the real estate are to 
be colisidered as descending to the heir at law, or iifhe* . 
^h^r th^y have become a part of the residue- of the estate 
belonging to the devisees. These questions must be de- 
cided by a strict att^sntion to the will. 

The testator, Lord Wentworthyhad unquestionably two 
iBstates; the one called the Bxmiky estate came to him 
from Mr. Sawney y a relation, and the other was part of 
hi0 &mily property. He also had from Mr. Rowney a 
personal estate ; and by bis will he directs that if any part 
of that persoiyal estate was laid out in the purchase of 
land, it should be turned into money, and considered as 
part of his, the testator's, personal estate ; and bequeaths 
it to his executors, to be by them applied in or towards 
payment of his debts and legacies : so that it is clear that 
Trbateyer t^ersonal property he received from Mr* Row^ 
9 
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nej/^ whether it continued in the shape of personalty, of 
^as invested in real property, was to be considered as 
the personal estate of the testator, and wa« given to hia 
J^oRD Henley, executors io be applied in payment of his debts and le- 
gacies generally. He then devises the Rowney estate 
to trustees, to sell and apply the rents and profits till 
sale, and the produce of such sale in the manner after 
mentioned* 

The first payment is to Richard Haworih^ Esq. of 
SOOO/. to discharge a mortgage which belonged to hira. 
Now, this 2,000/. cannot, I think, be fairly considered as 
^ the testator's own personal debt : it was a debt upon the 

estate before it came to him, and I am not aware that 
he had by any dealing with that estate fixed himself 
ivith any personal liability to the payment of that debt, 
so that it must be considered as a debt to be paid out of 
the produce of that gift, and is to be distinguished from 
a debt to which he might have made himself liable by 
covenant. 

The next thing to be paid is the expense of the sale; 
and then he directs a sum of 20,000/. to be paid to the 
Dowager Ladt/ Manners^ which seems to have been his 
own personal debt. He then giv^s 5000/. to his wife, 
who died before him, and 3000/. to the Rev. Thomas 
'Noel; and directs that both such sums should be paid, as 
soon as sufficient monies should have arisen by the sale 
or sales before directed to be made, after the other pay- 
ments thereafter directed to be made thereout, with in* 
terest. Then follow the words " And also to pay and 
discharge so much and such part of such of my just debts 
and other bequests and legacies by me hereinafter given, 
• and which I shall give by any codicil or wHt\pg under my 
hand, as my personal estate not hereinafter specifically 
bequeathed, and the said personal estate of my said late 
yncle Thomas Rowney^ Esq. shall not extend to pay andj 
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flatisfy." This clause certainly does seem to direct that 1819. 
this real estate shall be only considered applicable in aid 
of the personal estate, if the personal estate be not suffi- 
cient to pay all, so that, unless there is something after- LordHenuy, 
wards in the will to the contrary, which I think there 
is not, this part of the will appears to direct, though it is 
not very clear, that a regular distribution should take 
place. 

The residuary clause certainly contains no general 
exoneration : it is merely a bequest to the wife,of such 
personal estate as should remain, after the payment of 
debts, &c. not otherwise provided for, which certainly 
cannot be considered as a general exoneration. It is 
equally clear that it Was a bequest for her benefit. In 
all cases the personal estate must be considered as the 
primary fund, unless expressly exenipted, not because a 
testator intends it should be liable, but it is liable with- 
out any expression of an intention on the pairt of the 
testator that it should be so; and it requires a clear ex- 
pression of intention on the part of the testator to dis- 
charge it of its liability. Now the wife being dead, the 
person for whose benefit the bequest was intended is 
gone, and there is no legatee, so that it has lapsed, there- 
fore, in the construction of this will^ it must be expunged 
from it, which brings it within the case of Waring v. Ward. 
In that as in this case there was an intention to exo- 
nerate in favour of a particular legatee ; but the legatee 
intended to be favoured having died, the estate was ap- 
plied exactly as if nothing had been said respecting the 
application of it. tt therefore does seem to me, that in 
this case, whatever the real intention of the testator was, 
judging, as I must, from the words of the wiU, there is no 
intention of a general exemption expressed. There js 
nothing but a personal exemption, of which there is 
no one to take advantage, aud therefore the testator must 
be considered as having died, without giving his personal 
estate in any particular manner. 
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^19. Debts and legacies certainly stand upon a Very dift 

lerent footing ;-^ebts are prima facie to be paid pat of 
the personal estate, legacies may be p^id either out of 
f-ow) HxNUiv« ^|,g personal, or out of the real estate, according to the 
intentions of the testatoi^ ; therefore such legacies as 
are not thrown uppn the persopal estate are not to be 
paid out of it. The effect of this will be that the dOOOf. 
to Mr. Noel must be paid o^t of the JiQwney estate. 

With respect tp the SO,DOO/. to iLady R. Mam^nri^ if 
it is (as I think it is) the debt of tiie testator, it must be 
paid out of the personal estate ^ Having o^ce e^tablislied 
the proposition that the personal estate is'iirstto be ap? 
plied for the payment of die debts, and i^ be sufficient 
to pay the whole of it, then this debt, as well as Ae 
' others, must be paid out of it ; and the whole benefit of 
the real estate goes to the deTisee. If the personal estate 
be not sufficient to pay the debts, or any part ef them, 
thep they must be paid out of die real estate. It is like 
the ordinary case of a testator giving bis personal estate 
to A. B^ and his real estate te fX D., subject to the 
payment of his debts. C D. takes tibe veal ^tate, sub- 
ject only to so much of the debt as the personal estate i9 
insufficient to pay ; and tbe circomstuice of the testator 
baying enumierated particular debts maS^es no differenee. 
I cannot m^ke any distinction in my own mind betweeii 
a direction that real estate (Aiall be diargeable with a 
particular debt of S0,000/«, and a devise of real estate^ 
subject to all the testator's debts; for t|ie 20,0pOL is only 
psprt of those debts. 

Ip this vieiT of the case it seems to me thfit the art 
rangement which ebpuld be made in this case is, an ap- 
plication of the personal estate to pay the debts of the 
Wtator; itnd then of thp produce of the sale of tha 
f eal estate; the s^irplvfs of Wbiph is to go to the ilf)? 
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With respect to tbe 5000/. to Lady Wefiitvofihy that is 
excluded put of the personal estate^ and I should think 
would, if she had liyed, haye been raisable out of the ^^^ 
real estate onlj. The legacy of SOOO/. to Mr. Noel Lord Hiufuy^ 
aeems to stand upon the same ground, with the exception 
that he is living and ready to take it: but it is to be takep 
put of the real estate, and not out of the personalty. 

His Lordship afterwards said, that as the 5000/. to 
ILiady Wentwotih was given in satisfection of a debt 
which would have become due if she had survived th^ 
testator, but ivhich, in consequence of h^r dea^h di4 
not arise, and that it ought not to be x^iaed. 



Masf 10, 1810.— And tbe 
Court doth declare, that the 
pet amount of the rents and 
profits of the testator's devbed 
real estates which accrued due 
between the I7th day otj^^ 
1816, (tbe day of the decease 
pt tbe said testator,) and the 
17tb day of Aprtty 181 Q, after 
making all nsoal allowances 
thereout, and Redacting there- 
from the snm of 00/., the 
amount of a year's interest on 
the mortgage debt to lUchard 
Hamrlhy (dedqctiog property 
tax,) and the sum of 134/. 17«. 
4J., the amoant of the costs 
paid by the said defendants, 
MorUmf hoTAHenJ^y and Sir 
^mne9 Bhnd Burge^y to their 
solicitors for busiaess done, as 
to the said trust estate, up to 
the time of filing the phdntiiPs 



bill be made principal money, 
and be added to and form ai| 
aggregate fund with the prin^ 
cipal monies produced by sale 
of the said testator's said real 
estates. And this Conrt detb 
further declare that tbe plaln«» 
tif^ Thontas NoOy Is entitled 
for bis life to one moiety of 
the rents and profits of the 
said derised estates aocming 
between the said 17th day of 
jfyrily 1816, and the times of 
the purchasers of the said es« 
tates being let Into possession 
thereof, and also to one moiety 
of the dividends or interest 
which have accrued or shall 
aocnie in respect of the stocks 
or funds in which the monies 
.arisen or to arise by sale of 
the said estates, hare been or 
shaU Ibe f nvestM, and that the 
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1819. plaintiff Anna Catherina Bfy- 
v^^V^^ coe 18 entitled for her life to 
NoBt f lie other moiety of the same 
LoBo IbtNiBT, rents and profits, diridends and 
interest, for her separate use. 
And it is hereby referred to 
the said Deputy Remembrancer 
to look into the third schedale 
to his said report, containing 
an account of the rents and 
profits of the testator's real 
estates, receifed by the de- 
fendants, his tnistees; and also 
to look into the fourth schedale 
to his said report, pntaining 
an account of the said defend - 
- ants' payments and allowances 
19 respect of the said real es- 
tates, and ascertain the net 
amount of the rents and pro- 
fits of the said estates, received 
by the said defendants, which 
accrued between the testator's 
decease and the 17th day of 
Jpril, 1 816, after making the 
allowances and deductions 
hereinbefore mentioned. And 
it is ordered that what the 
said Deputy Remembrancer 
shall find to be the net amount 
of such last mentioned rents 
and profits be paid by the said 
defendants, Morion^ Lord Hen^ 
leyy and Sir James Bland Bur* 
gesj out of the sum of 4872/. 
10*. 9(/., the total balance of 
rents and profits in their hands, 
into Court in trust in this 
cause. And it is further or- 



dered that the said Deputy 
Remembrancer do thereupon 
lay out and inyest the same in 
his name, in the purchase of 
Bank 3 per cent, consolidated 
Bank annuities. And it is fur- 
ther ordered that the stock to be 
purchased therewith be carried 
to the credit of the account, 
intituled ^^ The produce of the 
trust estates, of the Right Ho.* 
nourable JTiomasj Viscount 
Wentwarihj deceased." And 
it is farther ordered by the 
Court that the said defend- 
ants. Lord Henley and Sir 
James Bland Burgesj do pay 
one moiety of what shall re- 
main of the said sum of 487^. 
10«. 3d, balance of rents (first 
retaining the legacy duty there- 
on,) to the plaintiff Thomas 
Noely and do also pay the 
other moiety thereof (retain- 
ing the legacy duty thereon) 
to the plaintiff, Anna Caihe* 
rina Biscoe^ fox her separate 
use. And the Court dothJUr" 
ther declare that the sum of 
2000/L, the said m^fgage debt 
to the said Richard Hazoorth^ 
by the testator's will directed 
to be paid out of the monies 
to arise by sale of the said real 
estates, and all interest due on 
such debt at the testator's 
death, or which hath since be- 
come due, and shall become 
due thereon, until actual pay^ 
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xnent thereof, (sare the said 
sum of 90/., the amount of 
the interest which accrued due 
during the first year after the 
testator's decease, which is 
hereby directed to be satisfied 
out of the rents and profits of 
the said estates dnrrag that 
period,) and also the legacy or 
sum of 3000/. 2^ the testator's 
will directed to be paid to the 
plaintiff, Thomas Noel^ out of 
the monies to ariie by sale of 
the said estates, and all in- 
terest thereon at 5 per eeni* 
per anntim, from the testator's 
deaths until the time of pay- 
ment thereof, and also the /e- 
gac^f duty <U the rate of 10/« 
per cent* payable to goTern^ 
inent in respect of the said le- 
gacy, or sum of 3000/., and 
the interest thereof, be ref 
spectiTOly raised and paid out 
of any of the monies produced 
by sale of the said testator's 
said real estates. And it is 
further ordered and decreed 
by the Court that it be, and it 
is hereby referred to the said 
Deputy Remembrancer to comf- 
pute subsequent iirterest fron^ 
the date of his said report on 
the said two sums of 2000/. 
and 3000/., and that the said 
Deputy Remembrancer do, 
when he shall have computed 
such interest, add the same to 
}ie principal sums and interest 



already computed, and the 1819. 
amount of the said legacy V^^V^^^ 
duty, and make a certificate, ^®"' 
thereof. And it is further or- Lord Henlbv, 
dered that the said Deputy 
Remembrancer do make sale 
of so much of the said 27,709/. 
lOf . td. Bank 3/ier cent. con« 
solidated i^nnuities, standing In 
his name in trust in this cause 
<^ The separate account of Mr. 
George Phill^^s purchase," or 
as may from time to time re- 
main in Court in respect there- 
of, as will produce the amount 
of what he shall so certify as 
the total amount of such sums 
and interest, and legacy duty, 
and pay to the said plaintiff, 
T%omas Noelj what he shall 
find Xo be the amount of his 
said legacy and interest, and 
to the said Richard Haworth 
the amount of his said mort- 
gage debt and interest, jtnd 
it is further ordered by the 
Court that the said Richard 
Haworth do on such payment 
being made to him bring into 
Court, and leave in the hands 
of the Deputy Remembrancer 
upon oath, all deeds and papers 
relating to the said mortgage 
security. And the Court doth 
further declare that the princi^ 
pal sum of 20,000/^ the mort- 
gage debt directed by the testa^ 
tor^s will to be paid to Lady 
Robert Manners^ Sfc.^ and b\\ 
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18.19. interest thereon accraed doe, 
Vi^^S/^^ preTionsly or fnbseqaently to 
NoBL the death of the said testator, 
(Lioao Hbmuy. shall be paid omt of the testa* 
tor's personal estate, not spe- 
cificalljr bequeathed; and if 
the same shall proTO insuffi- 
cient for tbiit purpose, then 
that the deficiencj ought to be 
piade good out of the princi- 
pal monies produced bj sale 
of the testator's deTised real 
estates. 4nd the Court doth 
Juriher declare thai the sum of 
5000L given bjf the said will 
of the said testator,, unto his 
j(the said testator's) late wife, 
l^dj JVeniminh^ in part sa- 
tisfaction of the sum of 10,000t 



secured to her by the settle* 
meat made previous to the said 
testator's marriage with her, 
out of certain trust funds 
tiierein mentioned, in case of 
her surriving the said testator, 
and failure of issue of the 
body of the said testator by 
her, is not a resuUing trust for 
the heir at law of the said 
testator, and that the said sum 
ought npt to be raised and 
paid to them, but that the 
jame ought toj sink for the be? 
nefit of the several persons 
entitled to the said devised 
isstates of the said testator^ 
under hb said wiU* 
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An equitable 
mortgage, by 
^ deposit of 
title deeds, 
established 
minst the 
claim of the 
Crown under 
an extent 



B¥ indentures of lease and telease, dated the 8th and 
9th of January^ 1808, in consideration of a mar-p 
riage intended to be solemnized between Francis Adamsf 
and jifary Shute Manlp^ a certain close of lai|d in the 
parish of Clifiony in the county of Gloucester^ called 
Upper Honey Pen Hilly and also two undivided third 
parts of another clo^e of land j^^ar Clifton^ were con- 
veyed to ^he plaintiffs Jtpbert 3fatthetp Casberd and John 
Lowe^ upon certain trusts th^r^in noientioned, with ^ 
power to them to ^U and diapose of the premises witb 
tjbe .consent ofFrtrnfis d^oms to £uc]i pftr9<w u thejr 
/»)^ojald tM fi^- 
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tn 1812 the plaintiffd, as trustees, entered into a treaty 
With Mr. Jones^ one of the defendants, for the sale 
to him of the abovementioned close^ called Higher 
Honey Pen Hill^ for 8000/. / and an agreement to that 
effect was accordingly prepared and signed by Frdncts 
Adams, and the plaintiffs, and the defendatat Jonesj 
dated the 14th of August, by which it was agreed that 
the payment of the 8000/. should be made in the follow- 
ing manner, viz. 800/. by way of deposft, on the day of 
the date of the said agreefnent, the further sum of ]S00/« 
on the Sdth of September, 1813, and 6000/., the residue 
of the 8000/. on the 25th of March, 1813, bearing in- 
terest from the 25th of December, 1812. The 6000/. 
was to be secured by the joint bond of the defendant 
Jones, and some other responsible p ersbn 
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Shortly aftef this agreement the defendant Jones of- 
fered to purchase the two undivided third parts of the 
other close, comprised in the settlement called Lower 
Honey Pen Hilt, for lOOO/. which offer was accepted ; 
and it Was thereupon agreed that the Higher Honey 
Pen Hill premises, and the two-third parts of the Lower 
Honey Pen Hill, should be imiluded in the same con- 
teydnce ; but that the sum of 1000/., the consideration of 
the purchase of the Lower Honey Pen Hill premises^ 
should be secured by a 'bond and an equitable mortgage, 
by the deposit of the title deeds of a certain house 
belonging to Jones, situate in Dowry Square, Clifton^ 

The 8000/. for the Higher Honey Pen Hill Was paid 
Itccofding to the agreement ; and on the 20th of January, 
\Sl^, Jones delivered to the trustees a bond under his. 
hand and seal, and duly stamped With a proper mort- 
gage stamp, wh^eby he bound himself in the penal suol 
of 2000/. : the condition of which, after reciting that 
the title deeds of the premises in Dowry Square hsd 
been delivered by Jon^ to the pUintiffs, by way of de- 
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posit for securing the said sum of 1000/. and interest/ 
was declared to be, that if Jones paid the money on the 
day therein named, with interest thereon half-yearly, 
the said bond should be void. At the time of the exe- 
cution of the bond, Jones delivered the deeds in question 
to the plaintiffi(, and the receipt of them was duly ac- 
knowledged by the jilBintiff Lowe. 

In December 1814, in consequence of Jones, who was 
a collector of taxes in the parisli of Clifton, having be- 
come a bankrupt, an extent was issued against his pro- 
perty, under which the premises in Dowry Square 
were seised for the benefit of the Crown. At the time 
the bond was executed, and the title deeds deposited,* 
Jones was not indebted to the Crown, nor wd.s he liable 
to any process of extent. ' He had remained in posses- 
sion and receipt of the rents and profits of the premises 
in Dowry Square^ until the extent was issued against 
liim^ 

/The Sherifi^, instead of putting the pro(»elrty up to 
public sale, contracted with Mr. Danvers Ward, one of 
the defendants, for the date of the house in Dowry 
Square, for the sum of 1000/..- but Mr. ffard afterwards^ 
refused to perform the agreement, unless the plaintiflTsr 
would agree to join in the conveyance of the premises, 
and to deliver up the title deeds, which they refused ta 
do, unless they were paid the 1000/. and interest, whiclr 
they considered as a lien on the premises, and which- 
they contended ought to be paid in preference to the debt 
dftheCroT^n. 

Hie present suit was instituted for the purpose of 
establishing the equitable lien of the plaintifis upon the' 
property in question, in opposition to the claim of the 
Crown. 



The bill prayed^ that it might be declared that the plaiR** 
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tiffs were entitled under the bond, and the declaration^ 1810. 
therein contained, and the deposit of the title deeds ac- ^"^^^^^ 
companying^ the same^ to be considered as equitable v. 

mortgagees of the house in Dowry Square^ for securing GsitERAi^ 
to them the payment of the said sum of 1000/. and the 
interest due in preference and priority to the right 
of the Crown, or of His Majesty's Altomey General^ 
under the extent, and the proceedings grounded 
thereon, and that the benefit of the plaintifis' mortgage 
might be secured to them accordingly ; and that what, 
upon taking an account, should appear due for principal 
and interest on their security, might be paid to the plain- 
tiffs, who, in that case, offered to deliver up the title 
deeds in their possession to the defendants, or else that 
the contract for the .sale of the premises to Mr. Danvers 
fFbrif, might be performed, and the plaintiffs paid the 
amount of the principal and interest out of the purchase 
money, in preference to the debt claimed by the Crown^ 
The bill also prayed that in case the purchase money 
that might arise from the sale of the premises should not 
be sufficient to pay the whole of the incumbrance, then 
that an account, might be taken of the rents and profits 
received by the Attorney General since the extent issued, 
and that the plantiffs might be thereout satisfied so much 
of the mortgage money as the purchase money ^should be 
insufficient to pay. 

Mr. Jervis and Mr. Roupeli for the plaintiffs. 

Mr. Solicitor General^ Mr. Dauncey^ Mr. Mitfordy and 
Mr. Wilbraham^ for the Attorney General and the other 
defendants. 

LoBD Chief Barost. 

The facts in this case are not numerous, and the law 
arising upon those facts is very clear and satisfactory, 
the following facts : — The plaintiffs (it is immaterial in . 
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The defendant William Jones was, on the Slst otMat/i 
1814, and had been for a considerable tiine, and from a 
period long before the beginning of the year 1814, col-^ 
lector of the assessed taxes in Bristol and the neighbour- 
hood; On the Slst of May, 1814, a writ of extent is« 
sued against him ; — ^the premises in question^ which are in 
Dowry Square, were seizeid into the hands of the Crown« 
On the 16th of July, 1814, those premises amongst the 
other estates of Mr. Jones were ordered to be sold by thisr 
Cbdrt pursuant to the act of parliament (a). By th6 order 
for sale some observations hatiilg been made upon the 
words of the order, I therefore take notice of it here : — ^by 
the order for the sale^ the equities of redemption amongst 
bther interests of Mr. Jones were ordered to be s6ld : 
but it seems that Mr. Jones had other estates subject to^ 
incumbrances; and, therefore, the words equities of re- 
demption may be properly aj^lied to those interests, and 
tiot to those interests which it may be alleged he had in 
the present premises. On the 18th of May, 1815 the 
Deputy Remembrancer pursuant to the order of the 16th 
of July, 1814, sold these premises to the defendant, 
Dancers tVard : but Mr. Ward declined to complete hid 
purchase, because the plaintiffs Mr. Casberd and Mr. 
iA>we claimed an interest in the property^ which they of 
Course would not release without being paid that which 
they claimed to be diue to them, and for which they in« 
disted upon a lien ; — ^this they insisted upon as an equi- 
table mortgage or incumbrance to the eittent of one' 
thousand pounds and interest. As they refused to join' 
in St release to the purchaser, he refused to com- 
plete the purchase, and the agreement is at present in- 
complete, and lies in the Deputy Remembrancer's office. 
Nothing being done, the present plaintiffs filed their bill 
io enforce their daim, and they insist upon their right to* 
be paid ibe IOOO/.9 alnd tntereit out of the estate upotf 
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tiie following factB. The plaintiffs (it is immaterial ift 
what right) sold and conveyed to the defendant Jones^ 
divers lands and tenements^ and amongst others, the 
premises in question, for the sum of 9000/.; and they 
received from Mr. Jones the sum of 8000/., part of the 
purchase money. It was agreed, however, between the 
plaintiffs and Mr. Jones j that he should not pay the' 
whole of the 9000/. at that time, but should retain 
1000/., the remainder of the purchase money ; and it 
was farther agreed, that in order to secure the payment 
of that sum, he should execute a bond for the amount^ 
and should also deposit the title deeds relating to the 
premises in question. The bond was accordingly ex- 
ecuted on or before the 20th of February^ 1814, and 
delivered on that day to the plaintiffs, and the deeds were 
also deposited with them at the same time. ' Upon ihh 
deposit it is, that the question arises. 
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There is no doubt with respect to the integrity of the 
transaction. It has not been suggested that the plain* 
tifls knew more of Mr. Joneses * situation than any 
stranger might have known. He was certainly collector 
of the assessed taxes : .but it does not appear that tbo 
plaintiffs were at all cognizant of that fact^ 



The question which arises upon these facts is, whe* 
therthe plaintifis are or are not equitable mortgagees by 
reason of this deposit of the title deeds ? This case is 
relieved from the. difficulty which has arisen in other 
cases, which depend upon the parol evidence of the de^ 
posit, for this deposit was made with every circumstance 
which the Courts have thought to be necessary for the 
purpose. The condition of the bond recites the fact, 
ivhich ia stated before: it is not necessary to describe the 
conditioti further than that it was agreed that the snm of 
1000/. should be secured to be paid to Mr. Casberd and 
Mr. Lowey with interest thereon> by a deposit of Ae 
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i8I0* iitle deeds of a certain messuage or tMiemeot belcmgiag 
to WilUam Jones^ situate in Dowry Square^ in 4)ieipariah 
id Clifton aforesaid, late in the occupation otHv.Bwrry; 
^fti m^f i' •"^ ^^^ itbere follow these words, "and wberoafi tlie 
title deeds .to the said houses in Dowrjf Square have been 
delivered by the said defendant William Jones to plain- 
tifi bjr way of deposit for eecuring the said 100(V. and 
interest." So that this recital states an agreement wit]|i 
respeet to the deposit, and the object of the d^iosit; ^nd 
that the deposit had been made. As Isaid before, this 
tcansaction is not even suspected lin .point of integrity, 
illnder these facts the plaintiffs call upon the Court, .by 
their bill, finr a declaration that they .are entitled toibe 
paid.the 1000/. and interest out of the produce of 'these 
premises, by Mr. Ward >the purohaser, in preference 'to 
the claim of theiCrown ; they also call upon the Court for 
the directions consequent upon such declaration. Dhese 
are the substantial objects of the bill. The Attorney^ 
€kneral, on the part of rthe«Crowo,.imiat8 Ibis applica- 
tion, and maintains that the :plaintiflb rhave no rig^t to 
aasistance from a court of.equity. 

(Dbe ffirat ^[Ueation that arises is, whether 4he tplaintiffs 
have, as they ;iasist, under the circnmstances ^bicb S 
have stated, an equitable mortgage or incumbrance ? The 
4W9Wndis, rW^tbor if itbay ba^e.sucb equitable. mor^ge, 
tbey-om make it.jRvail^le.agaiost>tbeiCrown{? 

flDhe BoiicUoT Gtneralmg^ed that supposing this were 
&qufiBtion 'between subject and eubjeot, fbe plaintiff Jiad 
no>righteven as against a eobjeot; and that the ilepoeit 
of the deeds gave them only a right periiaps to detain 
.those deeds, but certainly not sui equitable mortg^e or 
rincundiranee. In answer^to this proposition, I can only 
jcefiur.to the .eases cited on the ^other side, and ito a .graat 
4iiaayothefs.which are very clear, wd.iriiiehithe cottQs^ 
<fer the plaiptiflb, ^ am ^ure, abstained |rote citing, iie- 
cause they did not wish tpt trespass upon the time of the 
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Court moro th^n was absolutely ^eces3ary• The ca^e 
i^hich has beeo most alluded to, and wbicli in truth 
h^p been a subject of considerable aniodadveirsion^ if { 
may so say^ and yet has always beeu followed^ is tbe case 
of Russely. Russel (a), which was decided by the Lords 
Commiscaoners of the Qreat Seal, when Lord Lough" 
borough .was aX the head of the commission : hut it wjll 
be ^cecoUected that all the difficulty in that case arose 
fi'P^l the circumstance of its being a deposit, with i^othing 
to explain the object of it but parol evidence, and then 
it was said, and as it appears to me with great force^ 
that parol evidence was preveQted from operatihi; bj $he 
Statute of Frauds. However, Lord Loughborough was 
of opipion, that if the evidence was such as was stated to 
him by parol, it woujd constitute a^ ei^uitable mortgage^ 
(or an 0q.uitable incumbrance^ which wiU answer the 
purpose here just as well^) and in order to be assured 
that th^ evidence was correct, he sent it to an issue.: 
hilt deciding the principle, that if there be a deposit of 
deedis, apd it is proved by parol that the deposit was for 
the purpqse of securing money, it op^r^tes as an eqi|ital4a 
njio^tgage or incumbrance. That cjise has been fi>llo)y^ 
b^ other f^ases under the s^qae pircysQstaDces* And in 
th? case of Wilkinson v. Norris (J)^ which I iremember 
personally, for I was in it, although Sir JVilUam Qrm^ 
decided th^t he would not cisrry the cai^ furthejr thaipi 
Russel V. Russel, be did not go to the extent of snyinjj; 
that it was not correct. Tb^ only ohjectipn h^ had 
to that case rested npon its being parol^ not tp th? 
deposit pf deeds being an equitable mortga^^ pror 
Tided it is su^ciently explained wiUiin the SlittQte o| 
Frc^uds : — but his objection was, tbat there was no writr 
ing to bring it within* the Statute of Fravcb ; and b^ 
copoplained that the party > bad mt dpne that whicdi 
be might have done in two lines jpf Wl^itin^ AJIl 
t^e other cases whiftb haye been jrfted^ in wbil^ <|l»W 
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(a) 1 Bro. C. C* 969, 
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(*) 1% Vc«. 192; 
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tras any evidence in writing sufficient to prove th6 id- 
tention of the parties, have been considered not with 
reference to Russel v. JRusset^ but with reference to the 
law of England in creating an equitable mortgage or 
incumbrance; and I would venture to ask any gentle- 
man wlio'has been attending the Court of Chancery, 
whether they can remember any one week in the course 
of hearing bankrupt petitions, in which the Lord Chan' 
eellor has not directed an estate to be sold to pay off a 
mortgage or incumbrance created in this manner. 

The Court may sometimes doubt whether the evi- 
dence produced is sufficient to constitute it a deposit : but 
the instant there is anything to shew it is a deposit 
there is an end of all difficulty. The Solicitor General 
urged strongly that this was only a deposit of the deeds. 
]f' You may have the deeds, he said, and make the most of 
them : but they give you no interest in the estate.'* But I 
say, the deposit does give an interest in the estate beyond 
all doubt. There is a very strong case decided by Lord 
TTiurlow otLucas v. Comerjbrd, (c) which shews beyond all 
doubt, that this is an equitable mortgage, just as complete 
an equitable mortgage as if a conveyance had been made. 
It was a bill brought by executors of a lessor against the 
llepositary of a lease to sccnre a debt from the lessee, 
for a specific performance of a covenant in the lease to 
rebuild houses upon the premises at a particular time. 
The defendant admitted he was bound to perform the 
other covenants in the lease : but insisted he was not 
bound to rebuild. The Lord Chancellor sd^id, '< It is no 
'Inatter whether defendant took it as a pledge or as a pur- 
chase. He cannot take the estate, and refuse the bur- 
then.'* If he had taken it as a purchaser, he would be 
liable to all the incumbrances : it does not signify whetber 
betook it as a security for the payment of money, or as a 
purcbasetr out and out. The Lord Chancellor s^ys^ 9lU 
(c) i Vee. J. 235. 
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ludiDg ta the case of the City of London v. Nash^(d} 
^^ I rather think, upon reading the answer,^ that they 
would recover even without the assignment: but it is 
very just that they should assign absolutely, and that 
the defendant should take it, and this will come under 
the general prayer for relief.*' So that there the lessor 
compelled the depositary of the lesaee to accept a lease 
from him, that he might maintain an action on the co- 
Tenant. Now when I refer to that case, I think it ia 
impossible to hesitate a moment to declare that according 
to decisions in the Court of Chancery, this is not only an 
equitable incumbrance, but an equitable mortgage ; and 
that the Court would compel a person who took this de- 
posit as a security, or as evidence of a purchase, to ac- 
cept an absolute assignment if it were necessary. Here 
the plaintiffs having taken the deeds as a deposit, and be- 
yond all question, as it appears from the recital in the 
bond, as a securfty for the money, I conceive it to.be just 
asL much a mortgage in. them in equity as if Mr. Jones had 
conveyed to them the whole interest he might have had in 
the estate for the security of their money, although that 
interest might have been only the equity of redemption.. 



1819. 



Casbbrd 

V. 

Attorney- 
General.. 



Then the question arises^^ Does such a deposit affect tho- 
Crown 2 



A good deal of difficulty has, I know^ occurred in the 
consideration of cases between the subject and the Crown, 
from a doctrine which is very well founded^, that therc^ 
are no equities against the Crown ;'it is very well found- 
ed I mean to a certain extent. I felt early in this cftusQ 
the embarrassment that arose from that doctrine: the 
Crown, generally speakings cannot be considered as a 
trustee; I say generally speaking, because I do not meaii 
to say that it is ^so universally. I do not know if thq^ 
Crown had possessed the legal estate here, how I cquI^ 
((O^Atk. 513^ 
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have dealt with it, and kept the equitcLble estate sepa* 
rate from it for the benefit of the cestui, que trust : hut 
here it is not so; here the Crown has no estate at 
all — the estate has never passed — it is only seized into 
the hands of the Crown. Before the statute ordered a 
sale, the Crown was to retain the estate quousque, but 
not beyond. The only right which passed to the Crown 
was that of receiving the rents ; the legal estate was 
never in the Crown, therefore the plaintiffs do not call 
Upon me to declare that the Crown is a trustee, because 
the Crown has not the legal estate, — ^if it had the legal 
estate, as I said before, I do not know exactly how I 
should have been able to deal with it, whatever the 
justice of the case might require: bat the estate is ill 
medio^ — it is between the parties, — the Crown tias no 
estate^—- this Court has sold the estate by force of act of 
parliament ; and the question is between those who are 
entitled to the money. Now if you allow that the plain* 
tifl& are mo|*tgagees, of course they are entitled to be 
paid before the Crown, if their title is anterior for yoa 
take nothing from the Crown, you only take it from the 
fund which is the subject of their security; and it really 
is a question not between cestui que trust and trustee, 
but between two parties, one of whom has a i:lear title 
before the other, unless the prerogative of the other 
prevents his using it. Now the instant it is admitted 
that a conveyance of an equity of redemption would have 
been available, I say that an equitable mortgage is just 
as good, for both of them are interests only in equity ; 
and I am very much fortified in this by what passed ii^ 
a case of Bo^d v. Benfield. In that case there were 
three mortgages of the equity of redemption, I do hot 
know to what extent, one within another : but it never 
occurred to any one to entertain the least doubt that the 
Crown was postponed to those who had bond fide equi- 
table interests prior in point of date ; amd though the 
point was not raised in that case, I can hardly conceive 
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it couM bave passed sub siieniioy iF those sitting in this 16101 

Conrty as well aff those who had to maintain the interest 

of the Crown^ hud thought that the Crown conld supers 

sed^ those Who had prior interests against it while the ^JJJJJJ^ 

estate was in medio between them. It is a necessary 

coYisequence, if conveyances of equitable estates are en* 

titled to stand, that the person entitled to ari ei^uitable 

mortgage be in the same situation, for they merely; diflSar 

in form^ and not in snbstance* 

Caser wer^ cited which I have had the good fortune ta 
be furnished with^ in order to shew^ that the Crown is not 
aifected by a security of this kind. The first was the case 
of The King v. Charles Swm in Trinity term 1794 : I 
have a note of it; which I believe is correct. On the Sd of 
Mnrch^ 1793, the defendant agreed in writing to sell fovtt 
leasehold messuages to Samuel Collins for 700/. ; CoUinB 
immediately paid 400/. in part, and agreed to' pay the 
remaining 300/. within a month after tihat time. On pay- 
ment of the remainder Snow was to assign the premisea 
to Collins, Observe, this is an agreement by SnoWy dier 
s King's debtor, to sdl to Collins an estate, a leasehold 
estate for 700/. Collins became entitled to the estate iit 
eqaity, and paid 400/. in part of the purchase moneys 
and promised to pay the remaining 300/. within a month 
afterwards. Snow absconded within the mbnth, and Col*' 
Uns therefore did not pay the 300/. On the 9Sd i^ March f 
179S, an extent issued against SnoWj and»on the 15th of 
the following Maj/» an inqaisition was takes, and it woA 
found that Snow weer possessed of and entitled uiitd a cer- 
tein piece or parcel of ground,, and tb sefventeeu' ittes^ 
suages, &c. for the remainder of a terra of forty y^ears^, 
under the Dean and Chapter of Wesiminsiety and wfajch 
piece of groofld, and ii]eBSuages,>&e» were Iqr the said 
Charhs Snow^ before the aaid Sgd day of March^ nioH^ 
gaged* to 6ertl^o-peraons^ for seetmng ibb payxnMi of 
9190^ and ifitiM6t; On ik» 96^ of JMrnafyt 179^ iheve 
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was an order to sell these premises, and Collins gave the 
sheriff notice to pay him the 400/. which he had paid ta 
Snow. On the same day the sheriff sold the premises to 
the highest bidder. On the 31 st of May, 1794, Collins^ 
obtained a rule to shew cause why he should not be paid 
back out of the purchase money the 400/. he had paid ta 
Snow. On the 4th of July , 1794,the Attorney - General shew-^ 
ing cause against the rule, and the rule was discharged; 
on what ground the rule was argued or was discharged 
does not appear : but let us consider the case. In the 
first place it was an equity ; but observe what it was. Col" 
Uns by an agreement in writing became equitable owner of 
the leasehold premises; he agreed to buy them, and he 
was entitled on payment of the refit of the purchase 
' money to have an assignment : but that was as owner of 
the equity, he had paid part of his purchase nioney, and 
he might right or wrong have called upon the crown to 
let him have the premises upon payment of 300/. more i. 
but that was his only equity, as^it appears to me by his 
application to the Court. But he did not seek te enforce 
that equity. He demanded payment of the money he had 
paid to SnoWy and which Snow had a right to keep. If I 
buy an estate of A. and pay the money, A. has a right to 
keep the money ; if he will not give me the estate I have 
no right to the money back agi^n ; but to the estate^ 
However, if this could be considered as an equity, it was 
an equity only, and the relief could be given only in a. 
court of equity. But it seems to me that as Mr. Snow 
bad agreed to convey the estate to Collins^ and he had paid 
part of the purchase money, Collins was equitable owner 
of the estate, but had no right to be repaid his 400/. The 
other case is the King v. Benson^ which happened in the- 
year 1804. By an inquisition on one of the extents issued 
against Benson^ the jury found that he was seised of a 
freehold messuage, &c. and that he had been possessed 
of the title deeds which were the subject of the pro-^ 
ioedinga; thi^t Benson had placed those title deeds in the^ 
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bands of James Hall as attorney for Messrs* Tomkim 
and Co., to enable bim to prepare a security for a debt 
then due from Benson to Tomkins and Co., and for all 
further sums of money that might in future become due 
from bim to them, and for any bills they might accept for 
him, and that the deeds remained to the taking of the 
inquisition in the hands and possession of ^a// for the 
purpose aforesaid: but Benson had not executed any 
security. You observe the findiog of the jury is, that the 
deeds were deposited by Benson in the hands of Hall aa 
attorney for Tomkins and Co., to enable Hall to prepare 
the security for that debt, and for other debts. Now if 
that was the case, it was not, according to the case of 
Norris v. Wilkinson^ (c) an equitable mortgage. Tomkim 
and Co. however appeared and claimed the messuage or 
tenement in the inquisition named, and they pleaded 
that before the issuing of the extent Benson was well 
entitled as owner, and seised iu his demesne as of fee^ 
of and in the messuage, &c. and was also possessed of 
divers deeds, writings or specialties relating, thereto^ 
and being the title to the same, and being so respec-« 
tively seised and possessed thereof^ he became and was^ 
indebted to the claimants in a large sum of money,^. 
and that Benson being so indebted, he in consideratipa 
thereof and before he became indebted to the crown,^ 
promised and consented to mortgage the said messuage 
and tenement with the appurtenances, for securing 
amongst other things the repayment of the mqney so due 
to them, and delivered to the claimants the several deeds^ 
writings, and specialties relating thereto, and being his 
title to the same then in his power or possession, as a 
security or pledge for the repayment of the money, audi 
for the title of the said William Benson to the said 
messuage, and that such mortgage or security might be 
made: so that they mingled in their plea these things; 
viK» that before he became indebted to the crown, hq 
(c) Aat0* 
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I^rMiised to moHgajg^ the prftmifles M TaiM^tM a&d Co. 
fo deciure tbe itioiMy due t6' thmi^ and delivered to 
fhem the title deeds as a security or pledge for the re- 
pay ntetlf of themoney ;"— 'that is, stating it in the way 
ofan equitable mortgage, ''and that sueh mortgage, or 
security, might be made; so that, here th$y depart from 
the ground of their having put these as a deposit <^ 
pledge : but they say Aat it was done in order that a 
Atortgage might be made, which mortgage he had pro- 
mised to make ; ^^ whereupon Tomkins va& Co. became 
and continued legally possessed of the sereral deeds and 
writings of the title to the said estate fbr the purpose of 
pteparing such mortgage or security as aforesaid ;" tlien 
firflowsan averment, <<that 7d;nftt»« became and continued 
legally possessed of the several title deeds and writings, 
<}m title to the said estate, for the purpose of preparing 
such mortgage or security as aforesaid, and entitled to 
have the same made as aforesaid, and to have and enjoy 
the said messuage or tenement under the same;" sothat^ 
in truth, this plea does not state an equitable mortgage ; 
tfor if you look at their plea, it is impossible to say that 
they mean more than this, that the deeds were depo- 
sited with HaUy in order, to enable him t<i prepare that 
which Benson had promised to make. It seems that no 
proceedings were had for some time s but in December 
1^4, a motion was made on behalf of the Crown for an 
order to sell the estates of Benson^ of which the premises 
in question were part Tomkins opposed this motion as - 
to these premises. The judgment upon this part of the 
case is as follows : ** and as to the rest of the estates of tbe 
said WilUani Benson^ seized into his Majesty's hands 
under' and by virtue of the said writ of extent, it appear- 
lAg to the Court that the title deeds which i^elate to tlie 
said estates are in the custody of Benjamin T&mkimy • 
John ColtSy and John Mdude^ orediton of the said Wit^ 
Ham Benson^ and who claim an* equitable lien t^reOti, 
for or on account of their dAtdue from the said William 
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Benson ; fte Court do not ttkake any dtiet fdt Hbei sale 
of ihose estates;" so that even upon this statement tBe 
Court seetti to have hesitated. Then, in Hilafj/ Tei^m 
1806, the Attome^'Generai filed an information of trover 
against Tonikins and Co., oil account of the detention 
of the title deeds, to which they pleaded the g;eneral 
issue, arid upon the trisKl thereof Tomkim and Co. haring^ 
proved the bondfde deposit of the deeds in their hands, 
or the hiCnds of their solicitor, fbr secdrhag such balailce, 
a verdict, with riominal damages only, Wiis entered iil 
favour of the Crown', and Tomkim lind Co. itiotedF for a 
rule to shew cause Why that verdict , should not be set 
aside, and a verdict edteredt for themselves. It cippeai^ 
from these proceedings that this rule was afterwards dis- 
charged by corisent, on the Aitomt^-GtHerdl under- 
taking that no advantage should be taken of the verdict 
entered for the Crdwa, and that thcfy shdtild be at liberty 
to retain the deeds. Tomkins aind Co. being lidf ised 
that the question might be discussed arid decided by 
traversing thd inquisition, pleaded to the effect I have 
before stated, and the question came before the Court &^ 
a demurrer by the Attorhej/'Qenetal ; and on argument 
a judgment was given id favour of thd Crowtf. It is daid, 
however, to hat^e hi^en declared by th^ Court that they 
gav6 judgment for the Crown, because Tomkins had lib 
legdl, but only an equitable, right ; add that the Cditft 
Was bound to decide according to the legal right : and it 
appears to be a r&a^dniabk ground for tbd dc^ciriOd, for if 
it wa& siny thing it w^s ad equitable incumbrance, add 
could not b^ maintained at laW. Then a bill in Chad*- 
eery wa& fil^d by Tofnkins against the Atibrftty-Genenil 
BhA BeHron^ slMldg theso several facts; add tomkim 
ILdd Co. idsist&d MpM their equitable rightsi. t*he Al^ 
tbrne^'Gineral f Mi id the usUal Attbtnetf-^tnetaV^ an- 
swer, and jBe^jbh dibdied fill thd fecte stated by the bill 
as formihg the gtoudd of the ^qtiitabte mortgage i add, 
therefore, that b^idg read id a Court of Kquity, of course 
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they could not grant an injunction on bill, and answer 
the facts, being denied by the answer. It is stated that 
Benson was afterwards indicted for perjury ; be was ac- 
quitted upon that indictment, and what became of it af- 
terwards does not appear : but there is no decision at all 
affecting this case, and beyond all question there is no- 
thing like a decision anywhere, having that effect. 

These cases, therefore, as it appears to me, leave the 
case as if they had not happened ; if they prove any thing, 
they incline to the proving that an equitable mortgage 
would have succeeded to a considerable extent ; but be- 
yond that they cannot be considered as applying at all. 
Upon these cases, however, I do not rely at all, and there- 
fore I must have recourse to the case as it stands by itself. 



Now seeing that these two cases, which were the only 
cases produced, do not, in my apprehension^ affect thia 
question, or the grounds upon which I feel myself obliged 
to consider this case, we are brought to the last question, 
whether taking it for granted that this is an equitable 
mortgage, and that equitable mortgages are good against 
the Crown in general, it is valid against the Crown in the 
case at bar. It is quite clear that Mr. Jones was, before 
this deposit was made, liable to the process of the Crown 
in respect of the money which he received as collector 
of the taxes, and which was in his hands : but it does not 
follow that he is therefore that kind of debtor to the 
Crown, which would affect an equitable or a legal inter- 
est. If he was a debtor to the Crown by record, or one 
of the persons described in the 13th of £/is., there is no 
doubt that whether it is an equitable or a legal mortgage, 
it would not have affected the Crown, for the right of the 
Crown would have accrued the moment he was a debtor 
on record, or under the statute of Elizabeth j but if he 
was not a debtor on record, as he clearly was not^ for h^ 
|;aye np bond to the Crowo ; andl if he was pot withii^ 
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the statute of Elizabeth^ which is the only question re- 
maining, then he was only a simple contract debtor ; and 
the Crown had no right to the estate until he became a 
debtor by record, which he did not become until the in- 
quisition was taken, and that was a considerable time 
after the deposit was made. 
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There was certainly a very considerable doubt in West^ 
minster Hall before the case of the Atiomej/'Generat ¥• 

I 'Smithy if) whether the Crown's debtor by simple contract 
)and those who made purchase of estates from him were 
not in the situation of a debtor by record ; and any body 
who will look through that case roust see that a great 
deal of industry has been used by the Court to shew that 
the doubt entertained arose from a mistake. That case 
otihe Attorney 'General Y. Smith has not been doubted 
upon the present occasion ; it has been acknowledged to 
be consistent with the law. It will not be necessary for 

;kne to do more than to say, that I feel myself bound 16 
follow a decision which I see made upon grave and 
^proper consideration : but I have no difficulty in sayings 
that having examined the question not only now, but 
formerly, with a view to this particular subject, I have 
no doubt upon earth it is the only decision that ought to^ 
have been made under the circumstances of that case; 
and, therefore, if Mr. Jones be not a debtor to the Crown 
by record, nor under the statute of Queen Elizabeth^ 
then I take it he is to be considered as a mere simple 
contract debtor. Now I have looked frequently into 
the statute of Queen Elizabeth^ and I cannot myself 
entertain any doubt that he is not at all within *that 
statute. I do not see one word in that statute which 
applies to the case of Mr. Jones ; he was not appoint- 
ed by the Crown ; he was not a servant of the Crown ; 
he was appointed by other persons, he gave no secu- 

(/) Sagden's Vendors and Pi^chasers. Appendix 94. No. zfi. 
Ed. 1818. 
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rjty.tot^e Crown, .t^ie security Jie gave y^ss to other 
persons. AHho.ugjbi beyond all doubt he was Ijable to pay 
to the .Qrown ; he wa$ subject ,to the process of the Crown^ 
as ey^y one is wl>o luag money of the Crown ip his 
Jttwds ^u4cunque vjidy y.et there is not^in^ in his case 
which can bring him within ^ jmeaning of the ^tatute 
alluded to; 



7li? ^^t^te of 1^ Plizqj^eih throws ^ greott l^ht on the 
CQnatr.V(^lt^ ^P >e m^t on the 13th of Elizabeth; fo^ 
jth^t i^ct^qes ,V>^ew th^t J9L person not immediately a 
^jeibi^ j^ <;be Crawi^ ii^ Ahe way pointed .out by 4,h.e sta- 
tute of 13 EU\gbefh foigH become so ^y sp^oMty; it 
I|liqie9 a pei^on W'bp W^P W^ ^io J^bat cionditjiojv : ^o 
A»i if»n act<qf p.aI;lifu^^ wa9 JPdade for the pyr^tos^ of 
mti^Hciiig^ pejESQ^ W3ho i^ npt jin]kpiedi_aj;ely ,t9 lieconr 
Mdf^e^ 9^^ debtoir by cecord Jto tfae Cjmv^^ U i? .eviienjt 
ihpt 4he '^jth^r ^t of the ISlh of Eliuibj^tft d\^ jfskt me^ggi 
^9Hi4vde wyJ>u^ those who xir^i:^ ifjome^ifif^ly 4^)>^or9 
j^(thejCi:ow^. Mikfi statute of ^3 E/imAeih weije suf- 
fii,cj^ to r^^ la jper^o^ ipade ^afaAe by X^tfupif ,£<t|i^- 
bcfii^ ^t ^|i^ be con^derefl ^ppVcerWe jtQ jthe pre^enjt 
x^fle : buAjf ijfc jtvais ^c^t t<^J(i9ider|ed Jin lA fljlixabeth jtha^ 
Jt}ie parsqQ .tbei^e ^<^f)e 1^1?9 wfis liable under jl3 Plha^ 
btiti^ tiMip lit ^ q^ (Citev 4hf t ^p person jf|i that si^9vt}oQ 

Xl^de^'tlie^ (;y>ci]ji;;|8^^^ it^ppefiirs to ,n:^ jthfit the 
{IJiyBimtifEs ^e fentitled t9 4^e relief wh|ch ^^ pray. 
Mr. W^4^^'^9g agreed to bipy t|i|9 estate, J ^ij^t 4e- 
cJAre ti^M^ejfl^Mit^ Bxe entitled to ,]|:|e ^Qsi^ei^d as 
^Wt^bje iportg^gees qp this pi;operty to the exten^t pf 
lQ0V..Anfl interest; and itipuitbe]refen:ed to the Mas<- 
:tQr to.tabean accpu^t 0|f the IQOO/. andinteqe^t^ b^^ it 
nU9t j^ i»cjr^ed thajt Mr. Wjard periorm his pj^cjiai^ 
epeci^aUy ; that he pay out of his purchase n^oney what 
shall appear to be due of the 1000/. and interest tp thfi 
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pvfflQnt plai«ti&, and thaA tbe residfie be paid to 4h6 
Orawn. . The plainlMb are to receive pnocipal, iotesest, 
and costs of course* 

Mr. Jerois. It is also a part of the prayer, that if tiie 
amount of the purchase money is not sufficient, the 
plaintiffs roa^ have an account of the rents received in 
the mean time. 



JBW. 






LoRD Chief Barok, 
You are entitled to be paid in any way, you must have 
an account of the rents and profits received by the crown, 
if the purchase money is not sufficient to pay the prin* 
cipal, interest, and costs. 



The Court dotti 4ecliire tbat 
%\ke plaiptifijs are entitled un- 
der AQfl .by virtue <^ ^the band 
and declaration in :the plead- 
ings mentioned, and the dar 
po^it of the title deeds accom*. 
pfinying the jsani^, to be and 
to.be cpmidered as cq^itable 
mortgagaas af the bon^e ,and 
pr^mfees in rDow.ry Sqnfire,,}n' 
%\^Q p\^diog8 •mentioned |ar 
^eq\^x\xig .tbWj tfce P^yipept of 
IQOQ/^and ii^itej^st dji^e tbeceon, 
in pcef^QGO .«Qd pric^rity to 
tbe^iglit ofttbe King^s Sfiy^tj, 
or Ai bis i^Aje^y's 4ttQrpesf^ 
Qm^n^^ Qod^r jiiid by vitt»a 
of the writ of extent issued 
against the defendant William 
Jones, in the pleadings also 
mentioned ; and it is ordered, 



adjp^ipQdi an4 decreed, ,that it 
be jind jt Is hereligr ,refei;r^ to 
AbeiMcgs^j, £^g. the J^B^tj 
to his Migeaty 'a I^n^embrancer 
of thi3 ,Coni|t, to tf^e ^ Mfi* 
Qo^^t of what 4b dne ,ta the 
^id pUiptiffslor priocipfd^u^d 
iptere^t^qn their said ^ecofity, 
andto^ax them their q<i^ of 
this siiit, and otherwise ior 
cr(9Med,in Kelfttion to theiaj4 
security; ,«od the. Court dptfi 
declare that the 49ud phiiotiirs 
^ase entitled to be paid ,w^t 
^hfAl be fouad dae to themrfor 
principal, iqtefest, and coats aa 
kfovasaid, oat of the pofciMuie 
money arising by the aaJe ^ 
the said estate and preousis 
purchased by the defendant 
Danven JVard^ nnder an order 
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of this C«urt, bearing date the 
5th day of May, 1815, made id 
a cause, ** The King v. Wm. 
Jonesj^* and doth decree the 
same accordingly; and the 
Court doth also declare the 
defendant Richard Brickdale 
Wardf the trustee of the term 
of 1000 years in the heredita- 
ments in the pleadings men- 
'tioned, is and is to be con- 
sidered a trustee of the said 
term for the plaintiffs, for the 
better securing to them what 
shall be found due on their 
said security. And it is fur- 
ther ordered, adjudged and de- 
creed by the Court, that when 
and so soon as the said de- 
fendant Danvers Ward shall 
hare completed his said pur- 
chase, and paid his purchase 
money into Court in trust , in 
the said cause <^ The King 
T. W. Jones j" that the said 
Deputy Remembrancer do pay 
thereout to the said plaintiffs 
what shall l^e found due to 
them for the principal inte- 
rest and costs upon the ac- 
count hereinbefore directed, 
and pay the remainder of the 
said purchase money (if any) 
to the u^e of His Majesty, and 
upon payment to the plaintiffs 
of what shall be found due to 
tiiem for principal, interest 



and costs as aforesaid, thi 
plaintiffs and the said defend- 
ant Richard Brickdale Ward^ 
and all proper parties, are to 
join in and execute proper con* 
yeyances to the said defendant 
Danvers Wardj which are to 
be settled by the said Deputy 
Remembrancer, in case the 
parties differ about the same ; 
and thereupon it is ordered by 
the Court, that the said plain- 
tiffs do deliver up all title 
deeds and writings in their 
custody to the said defendant 
Danvers Wardy but in case the 
purchase money for the said 
hereditaments when paid into 
Court shall be insufficient for 
payment of what ilhall be found 
due to the plaintiffs upon their 
said security for principal in- 
terest and costs as aforesaid, 
it is ordered and decreed by 
the Court that it be and it is 
hereby referred to the said 
Deputy Remembrancer to in- 
quire and report to the Court 
who has received the rents and 
profits of the said estate, since 
the same was seized into the 
hands of His Majesty under 
the said writ of extent, and by 
what authority, and to what 
amount, and )vhat has becotee 
thereof, Jkc* 
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T%ICHARD DICKENSON, by his will dated the a testator / 
Xl/ 5th otJuli/, 1816, after giving certain specific and fj^re^of hTs" 
pecuniary legacies, and appointing Thomas Hudson and personal es- 
Samuel Hudson, clerk, his executors in trust thereof, matntenance 
expressed himself in the following words, viz, " I do and endow- 
hereby give and devise unto them the said Thomas Hud" gchools, &c. 

son and Samuel Hudson, their heirs and assigns, in trust,' *°^ recom- 

11 t /. - 11 1 . 11 * mends that at 

all such freehold and other messuages, lands, tenements, a convenient 

and hereditaments, as are vested iu me by way of mort- n^^shal/be" 
gage, to the intent that they may be enabled to reconvey collected and 
the same, and do every necessary act concerning such ^^ mirchase 
mortgages respectively, without making any application of a freehold 
to my heir or heirs at Taw ; and after the payment of n>y to^"a perpe^ 
just debts, funeral and testamentary expenses and'lega* tualendow- 
cies, and the costs and charges attending the execution supportofthe 
or performance of the trusts of this my will, I give and Jl j^?' P®'** 
bequeath all the rest of my monies, goods, effects, and quest is void 
personal estate whatsoever, to be a perpetual endow- S" L^ ' 
ment or maintenance for two schools, one in the parish 
of Lamplugh^ and the other in the parish of CasilecaV' 
rocky both in the county of Cumberland; and I appoint 
the said Thomas Hudson and Samuel Hudson, and the 
survivor of them, and the rectors for the time being of 
the said parishes of-Lamplugh and Castlecarrock, and 
their successors for ever, patrons of these two schools, 
with ftill power to present a schoolmaster to each of them 
whenever a vacancy may happen : and I will and direct 
that each of the said schoolmasters shall teach ten poor 
scholars in each of the said parishes without any gra- 
tuity^ fee, or reward, otherwise they shall not be en- 
titled to receive their annual stipend, which said poor 
scholars shall be chosen .by the principal inhabitants of 

U 
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each parish ; and I do order and direct that my revenue 
and income, or the annual proceeds or interest of the 
net residue of my personal estate, shall be divided equally 
between the two schoolmasters, share and share alike ; 
I give my library or collection of books to these two . 
schools for the use of the schoolmasters, to be divided 
equally at the discretion of my executors ; and I desire 
that my books may not be lent or lost, or abused, 
hut kept in good repair and in regular order with a 
catalogue constantly at each place. I give the two 
l^okcases in which the said books are deposited, one to 
each of the said schools ; and I recommend^ that at a 
convenient time my money shall be collected together 
apd laid out in the purchase of a freehold messuage and 
tenement, or lands which are freehold, to be a perpetual 
endowment for the said two schools, by an equal portion 
to each of the schoolmasters in every year after all in<e. 
cidental expenses are paid, provided and my will is, that 
my estate and effects so vested in trust shall be suffered 
to accumulate until the annual proceeds shall amount to 
100/. per annum for each schoolmaster, and then the net 
a|l^ual proceeds shall be applied in the endowment of 
the said two schools as aforesaid ; and when the trust re- 
posed in my two friends, TAo^as Hudson and Samuel 
Hudson^ through length of time, or mortality, or anjr 
other cause, may cease, my said estate and effects shall 
vest in, and the like trust shall descend or devolve upon 
the rector of Lamplugh, and the rector of Castlecarrock^ 
a^ their successors for the time beinj;, for ever, as trus* 
tf^0s» or agents, or patrons for the s^id two schools ; and 
I give and 'bequeath all my property as aforesaid, in 
trust} tQ my said executors for the uses before ex- 
pressed." 

After the death of the testator his will was provod by 
hijBK^xeeutors,. aiid the present suit was instituted; by hU 
^xt of kin against his. Majesty's AUorney^Gener^fy for 
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tbe purpose of haring the above bequest of (be residue 1819. 
of bis personal estate declared Toid under tbe 9 Geo. 3. 
c. 36. 
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Mr, Jercis and Mr. Harrison for tbe plaintiflTs. 

Mr. Railhby for the AUornei/'GeneraL 

Mr. Martin and Mr. Lynch for tbe otbef' defendants. 



Lord Chief Baron. May lo. 

This is a bill by the next of kin of the testator, Wil- 
liam Dickenson^ for an account of his personal estate^ 
be havings given part of it to a charity. 

That which was out upon mortgage clearly belongs to 
tbe next of kin, as, according to tbe statute, it could not 
pass. The only question is, whether the bequest of tbe 
rest is not also void ? 

The residue of the personal estate is directly given io 
be laid out in land ; and if the will had stopped at that 
direction, there could have been no doubt on the subject : 
but it is said that there is a discretion in tbe trustees^ 
either to lay tbe money out in land, or to leave it as per- 
sonalty.. 

The testator gives all tbe residue of bis money, goodsf, 
effects, and personal estate whatsoever, to be a perpetual 
endowment or maintenance for the two schools in ques- 
tion, and appoints certain persons to be patrons of the 
schools^ and then gives directions respecting the appoint* 
ment of schoolmasters, and their duties. So far there is 
no doubt but that the bequest to the school is valid : but 
then be goes on to say, ^* I recommend that at a conve* 
nient time my monev shall be collected together and \A& ^ 

U2 
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out in the purchase of a freehold messuage and tenement, 
or lands which are freehold, to be a perpetual endow- 
ment for the said two schools, &c." and the question 
Hudson, arises, whether the^e words are mandatory ? for if they 
are the whole bequest is void. 

The cases of Sorresht/ v. Hollins^ (a) and Grimmett r. 
GHmmeity (b) afford the foundation of all the arguments 
which have been used in favour of the charity : but it is 
to be recollected, that in those days there was a greater 
inclination in the Courts to support charitable bequests 
than there is at present. This inclination was first 
broken in upon by Lord Northir{gton in Attomej/'-Gene* 
ral V. Tt/ndalL (c) 

In Sorresbt/ v. IlollinSj the testator directed his exe- 
cutors to settle and secure by purchase of lands of inhe- 
ritance, or otherwise^ as tbey should be advised out of his 
personal estate, an annuity of 50/, to be paid yearly and 
distributed in the manner which he directed. Notwith- 
standing the deference I entertain for the opinion of 
Lord Hardwicke^ I must say that I should have con- 
ceived these words to have been imperative, biit he has 
decided they were not so ; and in Grimmett v. Grimmett 
he lays down the law thus : ^^ It was said, the rule of 
construction as to the devise of money to be laid out in 
landsjs the same now as it was before the statute of 
mortmain. That is true. But suppose the trustees in this 
case would not act, the trust would devolve on the Court, 
and I would order the money to be placed in the funds 
and not invested in lands. Sir Joseph Jekyll always did 
so before the statute.^' From this it appears, that where 
the words of the will left it to the option of the trustees 
whether they would lay the money out in land, or conti- 

(a) 9 Mod, 321. cited Arob. {b) Amb. !210. 

211. (c) Amb. 615. 
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nue it as personalty, the Court before the statute would ^^^* 

have exercised the trust by continuing it as personalty ; 

and that after the statute the Court would not depart 

from that rule; This brings the question here to whe- Hudson. 

ther there is any option given to the trustees. 

Several cases have been decided upon points of this 
description, Grieve$y. Case^ (d) Bland/brdv. Faeherell^(e) 
English v. Ord. (/) 

And they all turn upon the circumstance of the recom- 
mendation to the trustees being mandatory. 

V 

It appears to me, that in this case the words of the will 
are imperative upon the trustees. In Pierson v. GaV' 
netif (g) liord Kenyon held that the words dying request 
were mandatory, and he refers ,to Hartland v. Trigg^ (h) 
and Wynne v. Hawkins; (t) and he treats the word re- 
commend as having the same effect. In Malim v. Keigh-' 
ley J (k) Lord .Alvanley says, ^< the question is whether 
there is any difference between ' recommend^ and ' it is 
my dying request,^ " Whether the former is not equal to 
the latter. If I was deciding upon the right of the words^ 
I rather think '^ recommend'*^ is stronger than ^^ desireJJ 

The words in this case are, '^ / recommend that at a 
convehient time, &c." that means, I direct that at a pro« 
per opportunity ^' my money shall be collected and {aid 
out in the purchase of a freehold messuage, &c." Sup- 
pose he had given a sum of money to be laid out in land 
for the benefit of A., and that A. had died before it was 

(d) 1 Vez. J. 548. (h) 1 Bro. C.C. 141. 

(c) 4 Bro. C.C. 394. (t) Ibid. 179. 

(/) Highmore on Mortm. {k) 2 Vez. J. 335. and 529. 

181. . S.C. 
is) 2 Bro. C.C. 38. 
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1819. laid out^and this had been a bill filed by the heir at law, 
—can any one doubt but that as between the heir at law 
and the personal representative, it would go to the heir? 

HuMON. Q^j^ ^ijg circumstance then of this being a gift for a cha- 
rity make any difference ? The object for which the be- 
quest was intended cannot have any effect. 

Under these circumstances, I am of opinion that the 
words in question have rendered the whole bequest void 
under the statute, and that the plaintiffs, as nest of kin, 
' are entitled to the testator's residuary personal estate. 

Decree for plaintiffs. 



^pr// «!,««. BOWMAKER v. MOORE. 

May 10. 

The obligee fTIHE bill was filed by one of the sureties in a reple- 

iS*l?5S^ X vinbond, to be discharged from his liability, and 

bond without fof an injunction under the following circumstances, 
the know- 
ledge of the 
surety enter On the 19th otjune^ 1814, Peter Patrick Shireff being 

mentfor^rT i^ the occupation of a farm called Portlingtan Uall^ in 

ference of all ^1,^ county of Suffolky as tenant to the defendant Richard 
matters m dis- if * 

pute between Moore^ at the yearly rent of 1695/. under an agreement 
them to arbri- f^^. ^ jgase, and having been distrained upoYi by Moore 
afterwards for a year's rent then due, replevied and applied to the 
gW« aco^i plaintiff to become one of his sureties in the replevin 
vit acknow- bond, to which th^ plaintiff consented, and accordingly 

oblfgee'sright ©xccuted a replevin bond, dated the 23d o( March, 1814, 
to distrain for 

the sum awarded, and authorizing judgment of run proi to be entered up in the 
ensuing term, which was a term later than that in which, according to the usn^ 
course, judgment might have been signed. Held that the surety was discharged 
from his obligation. 
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r. 



CASES IN THE EXC^KQUEft. ISSS 

in the ordinary form, whereby be, together with Skiftjff 1819. 
and one Trel/sj who was a co-surety, became botind t6 
the chief steward of the liberty in the penal sum of 4000/* 
with the usual condition for making the same toid, if 
SAtVf^ should appear at the next court to be holder fof 
the liberty, and prosecute his replevin with effect, and 
make return of the goods if adjudged. 

At the time of the plaintiff executing the bond in ques- 
tion various disputes had taken place between Mo6te 
and Shireff respecting the terms upon which the fariif 
was held, and another action of replevin was actually 
depending between them touching a preVi6us dtstrc^^ 
which had been levied by Moote for the tent ithrcB 
became due in the year 1813. Of the existence of thitf 
action the plaintiff had no information at the titti6 of bit 
becoming surety. 

Shortly after the plaintiff had executed the repf^ffli 
bond, the first replevin being ready for trial at the 
assizes, Moore and Shireff agreed to refer th6 matterisr in 
dispute between them to arbitration ; and as part of tlM 
arrangt^ment entered into on that occa^sion, Shireff c&tt* 
fessed judgment to Moord in the action of feplevtii 
pending between them in i^e^spect of the rent due in ISId^, 
by way of security for the amount of what shoold b6 
awarded to be due from him by the arbitrators. 

i3y the articles of agreement which Were signed otf tSili 
occasion, it was agreed that the award should be mnd€ on 
or before the 25rd of il/oy, 1814, but might be extended 
to the 24th otJune at the discretion of (be arbitrator!!. 
That Shirejf should be at libepty to deduct ^11 monfes 
which should be awarded due to htm in respect df hiii 
claims, &c. out of the arrear of rent then due or there* 
after to become diie from him, and the arbitrators were 
to appoiiYt a day for the payment of i^uch rent or thre 
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1819. balance thereof, and it was stipulated that ^^ nothing 
therein contained should extend or be deemed or con- 
strued to extend so as to prejudice the distress made by 

IfooaE. Moore on the 19th of June^ 1814, for rent arrear, or to • 
discharge the sureties of Shiref in the replevying of such 
distress, but that pending the reference no proceedings 
should be taken upon such distress." 

The above agreement was not communicated to the 
plaintiff. The parties however proceeded with the refe- 
rence ; and the arbitrators not having made their award 
within the period limited by the agreement,* the time was 
enlarged by Shireff and Moore to the 7th of July^ 1814?, 
when the award was made, and thereby after awarding 
certain deductions to be made in favour of Shireff^ the 
arbitrators appointed the 8th of August n.ext ensuing for 
payment of the balance due from Shireff for his rent or 
arrear of rent under the agreement of the dOth of July ^ 
1810. 

Notwithstanding the agreement which had been en- 
tered into, and the pendency of the reference, the de-« 
fendant Moore on the Slth of Aprils 1814, removed the 
plaint in the action of replevin, in which plaintiff had 
become surety from the Court of the steward of the 
liberty in which it had been commenced to the Court of 
Common Pleas by an accedas ad curiam^ and on the 15th 
of May following served Shireff yviih a rule to declare in 
the action, whereby according to the course of proceeding 
in such cases he became entitled to sign judgment of non 
pros for want of a declaration on the SOth of the same 
month, and immediately thereon to sue out a writ' de 
retorno habendo. Shireff however did not proceed with 
the replevin : but on th^ 22nd of August gave a cognovit 
Jn favour of Moore. 'The cognovit so given was to the 
following effect : ^^ I confess the defendant's title to dis- 
train for the sum of 1691/. 7^. 6d. and hereby agree that 
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I wilt not declare or take any other proceedings lierein, 1819. 
but that the abovenamed defendant shall and may in case „ 

^ BOWMAKER 

default shall be made in payment of the said sum of 
1691/. 7^. Qd. on the first day of Michaelmas term next 
ensuing sign non pros in this action. Neither the money 
directed by the award, nor the 1691/. 7^. Gd. mentioned 
in the cognovit^ was paid by Shireffai the time appointed; 
in consequence of which Moore on the first day of 
Michaelmas term entered up judgment in the action of 
replevin against Shireff, and sued out a writ de retomo 
habendo directed to the high steward of the liberty to 
which an eloignment was returned. Whereupon Moore 
procured ah assignment from the high steward of the bail 
bond entered into by the said^plaintifi^, and commenced 
an action upon it in the Court of Common Pleas. The 
plaintiff in Michaelmas Term, 1815, obtained a rule nisi 
in that Court to set aside the proceedings in this action, 
on the ground that Moore had by the ilsference given him 
to Shireffy and discharged the surety in the replevin bond. 
The Court however, upon hearing the case argued-, dis- 
charged the rule, (a) The plaintiff then pleaded the above 
mentioned facts in bar to the action to which the defendant 
demurred, and the Court allowed the demurrer. (6) 

Having failed in his ' defence at law, the plaintiff 
instituted the present suit to restrain further proceedings 
on the bail bond, and to have it delivered up on the 
ground that Moore by entering into the agreement ibr a 
reference. ^ad virtually discharged the plaintiff from his 
suretyship. On the 2Sd of November, 1816, the plain- 
tiff moved for and obtained an injunction till the hearing, 
upon the merits of the case as confessed in the answer of 
the defendant Moore, (c) and the cause now came on to 
be heard before the Lord Chief Baron. 

(a) Moore v. Bowmaker, 6 Taunt. 379. 2 Marshall 83. S. C. 
. (6) Moore o. Bowmaker, 2 Marshaii'392. (c) 3 Price 314. 
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1819. Mr. Mariin and Mr. Timtfy for the plaiotiff: 

Mr. Roupell for the defendant. 
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V. 

MOORB. 



Lord Chief Baron, 
In this case there baye been already two decittons in 
the Coart of Common Pleas, which were adverse to the 
plaintiff, and an injonction is now prayed to restrain the 
defendant from proceeding at law. 

The case arises upon a replevin bond which the plain* 
tiff executed as a surety for a person of the nanie of 
SUreff. The defendant was the landlord of Shireff^ and 
dittratned upon him for rent; and the question is whether 
under the circumstances the defendant has not forfeited 
his right to me the plaintiff. 

On the 13th oiJuly, 1810, the defendant agreed to let 
a ferm to Shirrff^ and on the Sd of February^ 1819, he 
distrained for rent, which the tenant replevied. The 
ease waa removed from the local jurisdiction to the Court 
of Common Pleas, and was ready for trial at the Spring 
Assiaes for 1814. In the mean time another distress had 
been taken and replevied, and on that occasion the plain- 
tiff executed the bond in question as one of the sureties 
fn SMreff. When the first case came on for trml, an 
agreement was entered into between the defendant and 
Shireft^f a referenee of all matters in dtspofe between 
them to arbitration, pending whtch reference no proceed 
ing wa» to be taken in the second replevin, which how^ 
evev was not te be affected by it. The award was to be 
made o» Ae 83rd of May er S4th of June. That was 
the lime agreed between them : but the parties afterwardb 
enlarged the period till dm> 7th oiJulyy at whieb time 
the award was made. 

PemSag th6 reAmnee, Moore in breaefa of Hie agvee- 
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ment sued out an accedas ad curiam^ and after the award 1819. 
was made, that i^ to say on the 22d of AususL 1822, ^^•^'v^^^ 
Shireff sig^ned a cognovit upon which judgment was v. 

entered upon against him, and a writ de reiomo habendo 
issued. In consequence of the sheriff having returned an 
eloignroenl, an action was brought upon the replevin 
bond against the plaintiff, and the plaintiff now insists 
that be is discharged from all liability, because the 
parties have placed hiip in a different situation from that 
in which he ought to have been. 

Several points have been insisted upon in the course 
of the argument in favour of the plaintiff. The first is 
that oifrwd; but no evidenee of any fraud has been 
produced. The next is the cognovit i I do not however 
thiuk that the co^oxAt can be considered as in any degree 
9jSec|iag the plaintiff. It wa^ not part frf the original 
^ntnict betwef n the parties, that the surety should have 
any control. The only rem^iping question is, whether 
tb^ surety has been placed by the conduct of the piarti«B 
in a different situation from that which he ought to Imve 
been in. 

The contract between a principal and his surety is, 
that the principal shall give the surety every advantage 
h? legally can. It is 8ai4 that on^ of the objects of the 
reference was to ascertain the tin^e of the rent becoming 
due, and that ai^y proceeding to ascertain the time could 
not prejudice the surety, and that it is io be remembered 
that the award was to be made on the 24th ofJune^ and 
that if the arbitrators had made their award at that tiaie, 
the situation of the parties would have beea the same : 
but although no prejudice is actually done to the surely, 
yet if I do an act which may prejudice him, I do not 
perform ipy part of the contract. 

The agreement was that no proceedings should be 
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1819. taken pending the reference, the consequence was, that 
if the terms of that agreement had been complied with, 
neither Shireff nor the defendant could have proceeded. 
Their not proceeding with the action might have been 
very prejudicial to the plaintiff! It is to be supposed- 
that when he entered into the bond he believed his prin- 
cipal was solvent, and in this yiew of the case delay 
might have been extremely prejudicial ; it might be very 
convenient to Shireffy but very inconvenient to the plain- 
tiff*. I do not think I am permitted to enquire whether 
any prejudice did actually arise; it is sufficient that what 
has been done might have produced injury to the party. 

It is true the accedas ad curiam was sued out notwith- 
standing the reference; but that was in the breach of the 
agreement, and must be put out of the question : but even 
then the parties by enlarging the time till the 7th of 
Jufyj put it totally out of the power of them to proceed 
till after that time. Trinity Term would then be over, 
and no proceedings could be had till Michaelmas Term, 
and no trial would have taken place before the Spring 
Assizes in the following year. 

Under these circumstances it appears to me that a 
material alteration was made in. the situation of the 
-surety by the parties. If an obligee and principal in a 
bond of this nature for their own convenience put the 
surety in a different situation fromjhat in which he 
would have been placed if the usual course of proceeding 
had been adopted, that will discharge the surety. The 
injunction must be made perpetual. After the two deci- 
sions at law in favour of the defendant, I cannot give 
.costs. 

Decree for plaintiff^ without costs. 
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ATTORNEY-GENERAL v. LORD EARDLEY June 22, 2s. 

J r\.t 88. 1819. 

and Uthers. Jan.n, 1820. 

THIS was an information filed by his Majesty's The Kins in 
Attormt/'General against Lord Eardley and others, clown^'hw a 
to recover the value of the tithes of corn, hay, osiers, and g;eneral rig;lit 
other titheable matters, had and taken by the defendants o^alf laodT 
from a certain portion of land called the Borough Fen, situate in ex- 
situate within the great level of the fens called the Bed' p^i^^^^^ 

/orrf Level. ^ ^J^'^'^^^t^ 

^ atheg and he- 

reditaments 

The information alleged that within the great level of ^""^"ij^^ri, 
the fens called the Bedford Level there were formerly of ^neral de- 
great quantities of low marsh and fenny lands, over- ^ntl^iSteA 
flowed and surrounded by water, which in or about the particular de- 
reign of his late Majesty Charles the Second were the thing in- 
drained and recovered from the said water, and had tended to be 

iiassed will 
become and for many years past had been very good not pass mket 

arable, meadow and pasture ground^; that the said fens *'*f^*'*/'' ^ 
and drained grounds, particularly the lands in question, " JVt/'' asuf- 
never did lie and were never taken or reputed to be fing^nchar 
within the bounds or known limits of any parish, or the under the ' 
titheable places thereof, at any time before the draining ^^ac%J^' 
thereof, but had always been esteemed to be and were 9(rtfo.3.c. I6. 
extraparochial ; and that no tithes or composition for 
tithes had ever been paid, satisfied or answered to any 
church or chapel, or to any rector^ vicar, curate or lessee 
of any rectory, vicarage, church or chapel whatsoever, 
but the Kings and Queens of this realm in right of the 
crown of England or their lessees ever since the drain- 
ing of the said lands had been entitled to and had or 
ought to have received all tithes both great and small 
arising, &c. in and upon the said fens and grounds as 
being extraparochial. 
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1819. That his present Majesty in right of his crown of 

^"^^^^^"^^ England was well and lawfully entitled to all and sin- 
Attorjtby* 
General gular such tithes, and that the defendants being occupiers 

Lo. eIrdust ^^ certain lands within a certain fen or district called 
Borough Fen^ in the said great level called the Bed^ 
ford Levels had taken various titheable matters and 
things grown upon their said lands, withofit setting out 
the tithes thereof for bis Majesty, or making any com- 
position or satisfaction for the same. 

The information also stated that Lord Eardlej/ was 
the owner or proprietor of all the lands in question, but 
had demised parts thereof to the other defendants as 
being tithe free, and engaged to pay them the value of 
any tithes which might be due in respect of the parts so 
demised to them, and to indemnify them against the pay- 
ment of any tithes in respect of their lands, and on that 
account had received a larger rent for such lands than he 
would otherwise have been able to procuie, and had 
therefore in fact received the value of the tithes which 
ought to have been paid to the King, and upon this 
ground the information submitted that his lordship as 
well as the occupiers of the lands was answerable for the 
value of such tithes* 

All the defendants by their answers admitted the per- 
ception 6t titheable matters, except Lord Eardlet/^ who 
stated that the only land in his occupation within Borough 
Feny was a decoy which covered about 40 acres of the 
f6n, which had always beeii under the management of 
some person, who received one half of (he profits of the 
decoy for his trouble, and submitted that the King in 
right of his crown was not entitled to any tithes in 
respect of such decoj. 

The lands in question were admitted to be alf extra- 
parochial. But the elaim of the erown to the titbes arising 
upon them was resisted by the defendtntBron three gr otftfd i r. 
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]. Because the crown is not entitled generally to the 2819. 
tithes of extraparodiial lands. 




S. Becange thetithes in question were expressly granted j^^ eahdlby. 
in the 2d of William and Mary, to the Earl of Tor- 
rtngton, from whom Lord Eardletf derived title. 

9l Because the right of the crown^ if any, was barred 
by the 9 Geo^ 3. c. 16b commonly called the Nullum 
Tempm Act. 

The S6liciior»General for the crown, in the first m- 
stance, relied upon the general right of the King to the 
tithes arising upon all lands in extraparochial places. 

The evidence for the defendants consisted, ist. of the 
grant to Lord Torrington under whom they claimed, which 
wias made by letters patent under the Great Seal, dated 
the I4th o(Maj/j in theSdof William and Mary, 169Q, 
whereby in considerationof the good and faithful service 
of Arthur, Earl of Torringtony and for the better support 
of the honour and dignity they had conferred upon him^ 
the King and Queen of their certain knowledge, mtte 
motion, and special fofoour, granted to him and his heirs 
all those parcels of ground (therein particulariy die** 
scribed) containing 10,000 acres more or leas lyingin the 
great level of tbe fen called Peterborough or Bedford Le* 
9e/, extending into the counties of Northampton, Lincoln, 
Huntingdon, Cambridge, and the Isle of Ely, which by 
letters patent of King Charles the Second; dated 14th of 
Dec, 1661, were granted to the late King James the 
Second, thenDnke of Vori&and his heirs, and afterwanls 
by letters patent of the said King James the Second^ 
dated 28th of August, 1685, were granted (int. al.) to 
JiawrenceE^fi ot Rochester, Henrt/ Earl of! Peterborough, 
Sidssey Lord Godotpkin, Rlobert Werien, Esq. and Sir 
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1819. 



Attorney- 
General 

V. 

Ld. Eardlby. 



Edward Herbert^ Knt. and their heirs, for the life of the 
late Queen Mary^ consort to the said late King James 
the Second, in trust' for the said late Queen, and all 
other lands and hereditaments j parcel of the 10,000 acres in 
Peterborough Level or Bedford Level aforesaid, or which 
by the said recited letters patent, of King Charles the Se- 
cond, iVere granted to the said King James the Second, 
when Duke of Yorkj and his heirs, (all which premises 
are therein mentioned to beof the clear yearly value of 
3000/. beyond all charges, reprizes and deductions what- 
soever,) and all messuages, mills, houses,' edifices, struc- 
tures, barns, stables, dovehouses, sheds and buildings 
whatsoever, in or upon the premises, or any of them 
theretofore erected and built, and all gardens, orchards, 
tofts, crofts, cottages, lands, tenements, meadows, pas<- 
tures, feedings, commons, demesne lands, wastes, tithes, 
oblationSy obventions, waters, watercourses, pools, dams, 
rivers, streams, fishings, mines, quarries, rents, rever- 
sions and services, estovers, common of estovers, tolls, 
customs, rights, jurisdictions, liberties, franchises, privi- 
leges, profits, commodities, advantages, emoluments and 
hereditaments whatsoever, with all and singular their and 
every of their appurtenances, of what nature or kind 
soever, or by whatsoever names the same are or have 
been called or known, situate, lying and being, or at any 
time reputed, taken or known to belong unto the said 
pieces or parcels of ground and premises, thereby granted 
^ or mentioned or intended to be granted, or any of them, 
within the said several counties of Northampton^ Lincoln, 
Huntingdon, Cambridge, and Isle of Ely aforesaid, or 
any of them, or elsewhere commonly called or known 
b]r the name or names of the 10,000 acres in Peter* 
borough Level or Bedford Level, and the reversion and 
reversions, remainder and remainders,, rents, issues, and 
profits of all and singular the premises, and of every part 
and parcel thereof, with all such and the like powers, juris- 
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dictions, rights, franchises, liberties, ctistoms, privileges, 1819. 
advantages, profits, emoluments and hereditaments what- j^^^^^^ 
soever, and in as full large ample and beneficial manner General 
to all intents and purposes as the said late King James |^, eardiey. 
the Second, or the said Lawtence Earl of Rocheslerj 
Henry Earl of Peterborough^ Sidney Lord G/)dolphin, 
Robert Warden^ and Sir Edu>ard Herbert^ ir^ trust for 
the said late ^ueen Mary^ or any other person whatso'- 
ever theretofore holding or being seised of the premises, 
had, or ought to have held and enjoyed under the said se- 
veral recited letters patent, or any other grant or con- 
firmation thereof by the said late King Charles the Se^' 
cond, or by King James the Second, theretofore made^ 
or by virtue of any act of parliament, or by reason of 
any prescription, usage, or custom theretofore used, or 
by any other lawful way or title whatsoever, and in as 
large and ample manner as their said Majesties, their 
• heirs or successors, could or ought to have enjoyed the 
same in case the^aid grant had not been made. Except 
and always out of such letters patent reserved all and hin* 
gular royal mines and mines of lead and tin within or upon 
the premises, or any of them, to hold unto the said Ar* 
thur Earl of Torrington^ his heirs and assigns for ever, 
from and immediately after the death of the said late 
. Queen Mary^ or the surrender and forfeiture, or other 
sooner determination of the said estate of the. said Earl 
of Rochester and others,, in case the said grant to them 
be good and Valid: but if not good or determined, then 
from and immediately after the makin^^ of this grant, 
to the only use and behoof of the said Earl of Torring* 
ton^ his heirs and assign^ for ever, to be Jield of their said 
Majesties, their heirs and successors, as of the manor of 
East Greenwich^ in the county of Kent, by free and com- 
mon socage, at the yearly rent of lS.v. 4^/. payable to the 
receiver general for the county of Huntingdon for the' 
time being, ii;i lieu of all rents^ services, and demands 
irhatsoever, with all arrears of rent, mesn? profits, and 
•.. . X . ' 
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1849. suniBof money then outstanding and unpaid by reason 
^'^'^'^^^^''^^ of the premises* 

ATTORNftV- 

General 
ho. Eardlbf* '^^ "®** document produced was the will of Arthur 
Earl of Torrington^ dated the I7th AfarcA, 1716, by 
which he devised all his freehold estates to Henry Clin' 
ton. Earl of Lincoln^ for life, with remainder to his first 
and civery other son in tail. 

It was then proved on the part of the defendants that 
Henry Clinton^ Earl 4>f Uncolrty died, leaving Henry 
Earl of Lincoln^ his eldest son, who afterwards suiTered 
a recovery of the lands, &c. comprized in the- letters pa^ 
tent, and by indentures of lease and release of the 19th 
or 13th of Oc/o&^r, 1744, limited the same lands subject 
to certain previous . charges, to himself for life, with 
remainder to his first and other sons in tail. 

It also appeared in evidence, that in the S9ih.Geo. II; 
an act of parliament was passed for authorizing' the,sale 
of the lands in question; and that under that act they 
had been conveyed to the present defendant Lord Eard* 
ley^ then Sir Sampson Gideon. 

To rebut the presumption arising from these proofr - 
in favour of the defendant, evidence was produced oiir 
the part of the Crown, from which it appeared that King 
Charles the Second, by letters patent daAed the ISth No^ 
vember^ 1660, demised the tithes of all eKh^apacochial 
lands in the great level of the fens^ called the Be^ord 

Levely &c. to Sir William Berkley and Sir Gm- 

coigne^ to hold Jo them, their executors, administrators^ 
and assigns, for the term of 31 years, yielding and paying 
therefore to his Miijesty, his heirs or successor^ one- 
fourth of the annual profit of such tithes. That by other 
letters patent of King Charles the Second,^ dated 14tb Dc-^ 
eemhery 1661, which were recited in the grant to Arthur 
Earl of Torringtonyihe King granted the 10,000 acres in 
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question to hid brother Jamts Duke of TbrAr, his heii^s 1819. 
and assigns for ever: and that on the 28th August^ 1685, ^"^^^^^ 
James the Second granted the same 10,000 acres ivhich gekeral. 
had been granted to him when Duke of York^ by the ld.Eardley»^ 
preceding letters patent to Lawrence Earl of Rochester 
and others, their heirs, &c. daring the life of his consort 
Qneen Mary^ iii trust for her or her assigns. 

In these grants the description of the lands, &;c« granted^ 
were the same as that in the letters patent to Arthur 
Earl ot Torrington^ except that, in the general words, 
the word tithes was not inserted. 

It also appeared that on th)B 9th November^ 1703, above 
twelve years after the grant to I^ord Torrington^ Queen 
^nne by letters patent demised the tithes of all extrapa* 
rochial lands within the great level, called Bedford Leibel^ 
which had been comprized in the lease to Berkley and 
Oascoigne^ to Samuel Hastings^ Gent, for the term of 31 
years from the date of such letters patent, which letters! 
patent and lease being granted in trnst for Doctor TAa- 
mizs Vernon^ Hastings by deed assigned the same to him 
ifor the residue of the term of 31 years. That in JIfarcA 
1712, Doctor Vernon by deed surrendered the last men- 
tioned letters patent to her Majesty, who thereupon by. 
other letters patent, dated the 29th of March^ 1712, de- 
mised the same extraparochial tithes to Sir John ShaWy 
Bart, his executors, administrators, or assigns^ for the 
term of 31 years, with a reservation to her Majesty, her 
heirs and successors, of one-third of the annual profits. 
That in Michaelmas term 1712 following. Sir John Shata 
as lessee of the Crown under the last-mentioned letterd 
patent, filed a bill in the Exchequer against RoSert Top- 
ping and others, occupiers of extraparochial lands withiii 
the Bedford Level, under leases from Lord Torringtpn, foft 
an account of tithes taken by them from the lands in tfaeli^ 
occupation, to which bill the defendants put' in an ntk^ 

XS . 
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swer, in which they set up a modus of Ad. per acre^ 
payable to the Crown in lieu of all tithes in extraparo* 
chial places within the level ; and that in May 1714 a 
decree was made, by which it was decreed that the de- 
fendants should account to the plaintiff for their tithes. 



It also appeared that on the 19th July^ 1748, JTenry 
Earl of Lincoln being at that time tenant for life under 
the indentures of the ISth and 14th October^ 1744, pro- 
cured letters patent from the Crown, whereby all the 
tithes or tenths arising, &c. within the Bedford Levels 
were demised to him for the term of 31 years. The^e 
letters patent contained similar reservations to the Crown 
of one-third of the full annual value of the tithes granted, 
with those contained in the preceding leases to Berkley 
and Gascoigne, and Sir John Shaw^ with a proviso that 
if theTlarl of Lincoln should not yearly duly collect and 
bring the tithes, thereby demised, in charge for the use 
of his Majesty, his heirs and successors, or should neg- 
lect to account for the one- third part of the value of the 
same, upon oath in manner therein mentioned, the grant 
should be void, and on the 2d May^ 1755, Henri/ Lord 
Lincoln executed an indenture of that date, whereby, 
after reciting the last grant to him from the Crown, he 
granted an underlease of all the tithes in question, ex- 
cept those arising from lands in his own occupation, ta 
Henry Re^de^ with a reservation to himself of two full 
third parts of the annual produce, and in the deed by 
which that grant was made was contained a covenant, 
ivhereby it v^as declared, that in case any of the occu- 
piers or owners should deny the right of the Crown to 
any such tithes or tenths, or the«King's power to make a 
grant of the tithes of any such lands to the said Earl as 
aforesaid, or should refuse or neglect to pay, render, or 
set out any tithes for the same, upon any pretence what- 
soever, it should be lawful for the Earl to sue, and 
thereby to try the right of the Crown to such tithes so 
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to be denied or disputed, and to recover the same as 1819.' 
extraparochial tithes : and it was further declared and ^JlJIIJ!^^]J^ 
agreed that the said Henry Reade^ his executors' or Generai 
administrators, should not be entitled to take or receive Ld.£aiidley. 
any tithes or tenths for any of the lands belon^ng to 
the said Earl of Lincoln^ his heirs, executors; or admi* 
nisfrators, which then were, or thereafter might be, 
deemed extraparochial, or subject to the tithes or tenths 
granted in or by the said recited letters patent, but that 
he the said Henry EolvX of Lincoln^ his executors, admi- 
nistrators, and assigns, should be entitled to have, take, 
receive, or retain all the tithes or tenths of such landa, 
in such manner as ir the deed had never been made. 

The copies of several accounts from the Auditor's Of- 
fice were also produced on the part of the Crown, for 
tb^ purpose of shewing that the tithes in question had 
been duly kept in charge within 60 years previous to the 
filing of the information. The returns produced were all 
part of the accounts of the Receivers^General of the county 
o( Lincoln ; SLiid the first purported to be a return of 
63/. Us. bd. received <)n account of one-third of the an- 
nual profits of the extraparochial tithes within the great 
level, alias the Earl of Bedford's Levels Bolingbroke 
Feny and Thomas Lecel^ and in Thomas Monson^s Level 
in the occupation of Robert Topping and the other de- 
fendants, in the suit brought by Sir John SAaw^ for one 
year ending at Michaelmas 1715. 

The next return was of the casual revenue arising 
from one-third part of the tithes of the extraparochial 
lands in a place called Bedford Levely for i8 jears, end- 
ing at Michaelmas llMt. Upon this the return was ^^ Nil** 
Then followed several other returns to the same effect^ 
from that period down to Ist October j 1770, upon all of 
which " iVi7"*wa5 returned. 
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The Soliciior^General having rested his case on the 
right of the crown to the tithes arising from lands in 
extraparochial places, * 

Mr. Shadwellj Mr. Sugden, and Mr. Sidebotiom for the 
defendants, argued as follows : 

1. It has been assumed by the SoKcitor^Generaly that 
the crown is entitled to the tithes of extraparochial 
places : but there is no decision to that eflect, except in 
the instance of places within forests, in 1 RoUe's Abridg- 
ment (a) ; the words there are <^ forests et hujusmodi.^* 
The cases referred to are S9 Ass. pi. 75, and that of the 
prior or bishop of Carlisle, which appears by the second 
Institute, (b) to have been adjudged in the 18 Edw. I. 
all these cases limit the right of the King to tithes, to 
extraparochial places in forests, by reason of his right in 
forests. In the Doctor and Student it is said, that owners 
of lands in extraparochial places, may assign their tithes 
to what spiritual person they will* 

S. But if the King be entitled to tithes in extraparo- 
chial places, it is quite clear that the tithes in question 
in this cause must have passed under the grant to Lord 
Torrington. It will not be denied but that where there 
are the words <^ of our certain knowledge^ mere motion^* 
in a grant from the crown, the grant shall be taken as 
strongly against the King, as if a com^lon person had 
made the grant, (c) Therefore in this case' if there 
be any doubt, the grant is to be taken in the most 
liberal and beneficial sense. Although the words in 
the grant are not very accurate, yet still there is suffi« 
cient to shew that tithes were intended to pass. The 



(a) 1 Roll. Ab. 657. 
(6) 3 lost. 647. 



(c) Lord Chandos* case, 6 
Co. 56. Plow. 312. 
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word hereditament alone would be eufBcient for tb&t 
purpose, Dowse ▼• Reeves (d). In S Roll* Abridgement, 
191, it is said ^^ that where the King grants all his lands 
and hereditaments, of such a priory in such a city, a mill 
whereof the King is seized with other lands, parcel of 
the said priory, shall pass by the general words, though a 
mill ought to be demanded by a writ in a special manner :*' 
but here we have the word tithes to which no meaning 
can be -attributed, unless we suppose it was intended 
that the tithes in question should b6 granted. What 
other tithes are there which can be comprehended in 
these words ? In many cases things which are totally dis- 
tinct have bden held to pass by general words, as adjunct 
oir appendant to the land, as in Bronker v. Robotham^ (e) 
where under a grant by/ the crown of the manor of 
^^ Sandridge^ nee non omniay terras 8f tenementa sua in 
Sandridge dicto nuper monasterio pertinent^: nee non omnia^ 
terras ci tenementa sua ditto manerio de Sandridge per* 
iihenC :" the manor ofNewnam which extended into the 
parish of Sandridge was held to pa^s. A similar con- 
irtructibn Was put upon a grant of the crown in the 
Qiteen v. Lewis and Green, (f) Many cases .of a similar 
descriptioti occur in Roile'« Abridginent (g) and in the 
case of the Abbot of Strata Mercella: (h) it was resolved, 
that '^ where the Queen grants a manor to a man and his 
beiVs, atid within the same manor to. have waifs, ^strays, 
-bohum et cdtalla felonurh 8fC. dicto inanerio spectHh : JJir 
perHn^ : although the goods and chattels pf felons can %y 
ho usagid or time be appendant or appurtenant to ^ 
manor, yet they shall pass, altbongh they weri^ never 
demised nx>r used with the roanor.'^ All thes6 casisi sheW 
that by the insertion 6f a matter in the general ^di*ds hf 
a gtatit, thfLt matter will pass, although it has hb cbn- 
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((t) 2 Bos. & Pul. 67S. 
(e) 1 Leoo. 120. 
Cf) 1 Leon. 119. 



(g) 2 Roll. Abr. 184, 185. 
(h) 9 Co. 27. b. 2 Roll. Ab. 
194. 
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It is said that at the time this grant was made, the 
tithes were in lease: no lease however has been produced 
of these specific tithes; the leases produced are all of 
tithes in the Bedford Level generMyj and there is no evi- 
dence to shew that the tithes in question were ever received 
by the lessee. Supposing however that they were in 
lease at the time of the grant, it is to be recollected that 
the lease was about to expire, and did actually expire 
within a year afterwards. The reversion of these tithes 
was therefore in the crown at the time of the grant, and 
we contend that the word lithes is sufficient to pass this ' 
reversion. 

3. But admitting that these tithes did not pass by the 
grant to Lord Torringtofif we contend that the crown 
has not been in the perception of them within 60 years, 
and that it is therefore barred by the operation of the 
nullum tempus ?Lct (i) It does not appear thatihereis 
any standing in charge, or insuper upon record within 
the period required by that act. The documents pro- 
duced are merely accounts from the auditor's office, and 
from these it appears that ever since the year 1715, 
nothing had been received in respect of these tithes. 
Supposing however that this is a sufficient putting in 
charge within the second section of the Act, yet unless 
^hat has been followed up in the manner directed by the 
last section within the 60 years, it can be of no avail. 
Although by the second section, a putting in charge by 
the auditors appears to be sufficient to bring it within 
the exception, yet the last clause declares that no putting 
10 charge or standing insuper j &c. shall be deemf d^ 

(0 9 Geo. 3, c. Id, 
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putting ID charge and standing insuper^ unless the manors^ 1819. 
&c. so put in charge, &c. have been or. shall be upon ^^^"v"^^ 
some information, &c. ordered or decreed for his Majesty general* 
within the space of 60 years. The true construction of . eabdlbv. 
the act therefore js, that although there has been a put- 
ting in charge within the meaning of the second section, % 
yet unless it has been followed up by some suit or inform- ' 
ation within 60 years, the merely putting in charge 
by the auditors is a nullity. 

The Solicitor* General^ Mr. Clarke^ Mr. Roupdly and 
Mr. Pemberlofiy for the crown. 

I. It has been contended that the right of the crown 
t6 tithes in extraparochial places is confined to such 
places as lie in forests, and that when disafibrested the 
tithes belong to the crown, not because of its general 
right to tithes in extraparochial places, but because of 
the right which it has by its prerogative over forests : 
but the effect of all the authorities is, that the right of 
the crown extends over all extraparochial places what- 
ever. Both in Comi/ns (k) and Bacon (I) it is so laid 
down expressly ; and the latter book refers to the S Inst. 
647. which has been cited in behalf of the defendants. 
In Wright v. Wright^ (m) Sir Edward Cohe states this to 
be the case, and gives the reason for it, and in Banister 
V. Wright (12) we find the same doctrine, which is also to 
be found in Toller (o) and other text writers. In no 
instance is this right of the crown to tithes in these 
places put upon the ground of the land in respect of 
which they are claimed, being part of a forest, but it is 
laid down in all the books that the crown is entitled 
jure corona: to the tithes of all extraparochial places 
whatever. 

(k) Com. Dig. 3. (n) Styl. 137. 

(0 Bac. Abr. tit. Tithes, G. (o) Toller 13. 
(m)Cro. Eliz. 512. 
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•1818. S» Tfaese tithes having been clearly the propertj of 

J^^^^HI^^^ *« cpown previoaslj to the grant to I^ord Torringtan^ 
.GEtmaAh Dre are now to consider whether they passed by that 
JU>.£asi>l£y. grant. 

It has been argued that wherever the words ex cerid 
adentid t^ mere matu oecur, a grant from the crown is to 
h^ laken in die sense ipost favourable to ibe grantee : 
but all the cases shew that the Kill's grant notwith- 
standing these words shall not be construed to grant any 
thing against his intent, as in the case ofAUott Woods (p). 
Where it is observed that ^^ it is well said in Plowden^ 
fol. 333. (q) which is true, that when the patent is made 
ea gratia ^daU Cerid sdentid el mero motUy (r) that it 
shall be fiivourably taken for the patentee : but that is as 
to the thing expressed in the patent which the worcla 
skew to be intended to pass, but the same will Bot make 
another thing pass which is not repressed.'* There is 
nothing here to shew that tithes were intended to pass, 
Bronker v. Romboiham and the Queen v. Lewis and Green^ 
merely determining that against express words no favour 
is to be shewn to the crown : but on the other hand we 
have the case of the rioer Bonne (s)y which proves that the 
King's grant shall pass nothing by implication. There a 
grant of the land adjoining the river was held not te 
pass the fishery, although there was an express reserva* 
tion of two thirds of the fishery. , 

It has been argued that tithes will pass under the word 
' hereditaments, and Dowse v. Reeves, and 2 Roll. Abr. 
194. have been referred to in support of that proposition. 
Dowse V. Reeoes was the case of a devise ; the deed re« 
ferred to a will, and the Court were satisfied the intbn- 
tion of the will was to pass tithes. The passaige ia 

ip) 1 Rep. 46. (*) Davis 55, Via. Prerog. 

(7) Ante. 133. a. 

(r) 4 Rep. 35. a. 6 Rep. 50. 
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Holle's Abridgment (0 amounts to no more than this^ .1819* 



that where the Kin^ grants all his hereditaments in A. 
a mill in A* shall pats, and there is no doubt that under gsneral 
the same words tithes in A. would pass. This grant j^^ juRown-. 
however is not expressed in such general terms; the 
hereditaments granted are expressly confined to such as 
were parcel of the 10,000 acres which bad .been granted 
to the Duke of Yorky and which are described to be of 
the yearly value of 3000/. This clearly shews what 
it was the Crown intended to grant, we know that in the 
grant to the Duke of York the tithes were not included, 
and that in fiict at the very time of that ^rant they were 
held by Berkeley and Gascot/ne under a lease which did 
not expire till a year after the grant to Lcrd Torringtou. 
But then it is said that the word tithes amongst the 
general words which follow will pass the tithes in ques- 
tion. But can it be contended that tithes which can only 
pass by^ a special description can pass as an adjunct to 
things, that have been expressly described ? It in (o be re- 
cpUected, that at the time of this giant, thi^ reversion only 
of the tithes was, in the crown, and that all the crown 
was entitled to, was the rent reserved by the lease io 
Berkeley and Gascot/ne. The grant contains no words 
to pass this rent, although all the rents accruing nnder 
other leases are specifically noticed* It is rather singular 
it should not have been noticed in the case of tithes of 
such great value. The argument used by the defendant 
amounts to this, because you can find no other titbei to 
answer the word tithes, which occurs amongst the general 
words, these tithes must hate passed: but it is not 
necessary that every word in a general description should 
^aye something to answei> it, if it were what is to pass 
by the words oblations and okcentions which fi>llQW« 
Nothing of that kind could occur in an extraparochial 
place. The proposition we contend for is, that things in 

(<>SRoll. Ab. 194. 
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]819« gross will not pass when introduced in words of general 

^^'^^^ description aftier a particular description of the thina: 
Attorney- • 
General intended to pass, and none of the cases cited on the other 

Ld.Eardley s'd® in *^"y way impugn this doctrine. 

It is very extraordinary that the claim of Lord ToT" 
ringtofiy or of ihose who derive title under him to these 
tithes, should never have been iset up before. Even in the 
suit filed against his tenants by Sir John ShaWi the 
defence set up was, not this grant, but a modus odd. per 
acre; and it is in evidence that Lord Lincoln himself at 
the time he was in possession of these lands under the 
grant to Lord Torringfon accepted a lease of these very 
tithes from the crown. 

3. But it is said, that even if these tithes did not pass 
by the grant to Lord Torrington^ yet the defendants are 
protected by the operation of the nullum tempus act. (tf) 
The answer we give to that is, that the tithes iVere in 
lease under the demise to Lord Lincoln till the year 
1779, which is evidence of the right of the crown to 
them up to that time. At the expiration of that lease 
the title of the crown to these tithes in specie accrued, 
and ever since that time we have evidence to prove that 
they have been kept in charge to the present period 
according to the second section of the Act (u). Putting in 
charge before the auditors is a sufficient putting in charge 
to bring the case within the exception to that act. The 
last clause of the Act relates only to concealments, and 
has nothing to do with the present title. That the return 
of nil is a suflB.cient putting in charge within the Act has 
been decided by Mr. Baron Graham at nisi priuSj in a 
case which was tried on the Midland Circuity and no 
attempt was made by the counsel employed on that 
occasion to disturb the verdict which was given in favour 
or the crown. 

(u) 9 Geo. 3. c. IG. 
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LoR0 Chief Baron. * 1820. 

This is an information filed by his Majesty's Attorney* ^^i^'^^^ 
General against Lord EariMej/ and other persons who oc- General 
cupy lands as tenants of Lord Eardley. Lord Eardlei/ ^^^ eardlby. 
doe84iot appear to have been in the occupation of any 
of this land himself : but it is said that he has received Jaii.n,l880« 
from his tenants the value of the tithes, and ought to ac- - 
count for that value. 

It is admitted that the lands and tithes demanded by 
this information are extraparochial ; and it is said on the 
part of the Crovrn, that the King is entitled jure coronas 
to the tithes of all extraparochial places. The answer 
to this on the part of the defendants is, 1. That the 
King is not entitled generally to the tithe of extraparo- 
chial places. S. That if he be, the King in this instance 
has granted the tithes in question to Lord Torringion, 
under whom Lord Eardley derives title. S. The third 
ground of defence is, that if the title set up under Lord 
Torringion cannot be sustained, the Crown is barred by 
the operation of the statute 9 Geo. 3. c. 16. commonly 
called thq Nullum Tempus act. 

1. With respect to the first objection, namely, that the . ' 

Crown is not entitled generally to the tithes of extra- 
parochial places, according to the best view I can take 
of the case, I am prepared to say, that the Crown is 
entitled to tithes upon all lands which are extraparochial, 
unless a title to them can be made out by grant or other- ^ 
wise. Tithes are a very special description of property; 
they belong not to the owner of the land which produces 
them, nor to the proprietor of the animals whichyield the 
titheable increase, but to some other person ; and as far 
as we can trace they did not originally belong to any par- 
ticular person, but it was left to the discretion of the owner 
of the land to distribute them for the benefit of the clergy 
and other objects of charity. In process of time, but 
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18S0. when in particular has not been accuratdylMeertalned^ 

^^^^^^^'^^^ it became pdrt of the cdminon law of the land that the 

Gbiiisral' tithes accruing in different parishes should be applied to 

LD.EARDLBV. tfc«^ P*«ot> of each particnhr parish. We know that, 

according to the ftudal qrsteni) all land is snppesed to 

have flowed from the Crown ; and any part which has not 

been disposed of by the Crown is by law held to be still 

in the Crown : but it does not appear from any thing we 

can find in the books, that in ancient times the Crown 

had any mor6 interest in tithes than anotfier person, ex« 

cept that being a mixta persona the King might clainr 

tithes for his own benefit in his ecclesiastical capacity. 

It has been contended on the part of the defendants^ 
that all the cases confine the right of the Crown to tithes, 
to eztraparochial places in forests, by reason of his right 
in forests: but it is known that some forests, or parts of 
forests, are in parishes, and that others are extraparo^ 
chial, which renders it difiicult to ascertain why the 
tithes of forests which are extraparochial should belong 
to the Crown, when those which arise in those forests 
which are within parishes, belong to the parson j unless 
the right of the Crown extends to all extraparochial 
places : and I think that if we look through all the cases 
which occur in the books on this subject, we shall not 
have much difficulty in coming to the conclusion which 
has usually prevailed, namely, that tithes in all extra«> 
parochial places belong primd facie to the Crown. 

In RoUe's Abridgement (x) it is said, << The King shall 
hare the tithe in places which are out of any parish come 
en forests S^ hujusmodi, and may grant them by his letters 
patents, and the patentee shall have them." This is 
certainly, when considered, a very general proposition i 
and amounts to this, namely, that the King shall havd 

(») 1 Rolle Ab. 667. 
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the tithes in piacM which are extraparochial, as- for in- 1880. 
stance^ foregts ei hujusmodL The wards ei hujusmodi ^^^V^w' 
must apply- to somethingin^the nature of a forest which Genbiulj 
is not within a parish* Then in the qext easB) (jif) whicdi ia>.£lkDLBr. 
is that of the pricnr or bishop' of Carlule^, it is stated that 
the tithes of land within a forest which is out of any pa^ 
rish belong to the King ; and then it g^oes on to assign as 
a,reason, because he is ^^Jbrestaprcedict* villas asdificare^ 
ecclesias eamtruere^ terras assertare^ et eccUsias illas cum 
dedmis terrarum pro volunMe^ sua cuicsifique vohserit 
conferre potest^ eo quod foresta ilia non est infra limites 
alietgus.parocfnm.^^ This passage appears to qualify the 
preceding one, which i& very general ; it is there said the 
King shall have the tithes of the forest which .are not 
paroehialy and gives as a reason that he may apart lands 
and give (he tithes to any body acoording to fads will^ 
which no other person could do by the common law* 

In Brooke^s Abridgement (z) it is said^ that ^^ the King 
has the tithes of places in great forests, such as Jngkwoodi 
jRoekinghami Skirtmoodj ei hujusmodi^ which are out of 
any, parish^ and the bishiips shall not have them.'' Now 
this is equivocal.; the rule as here laid down inclines 
against the prop^itien whiph: appears to arise out of it^ 
as stated jn\JZ^//!e. I should. conceive hn^usmadi in thia 
cate to mean sach great forests as he had before^men^* 
tioned by name. Bilt then we have.tfae case of Banister 
V. Wrightj (a) which Dccarredrin tha24 Ch^l. where it waa 
said,, thai ^' tithes which lie not in a»y ^parish are duetta 
the King;'* that is a -very general prDposition^- And then 
the case goes on, without qualifying or repeating the fiist 
passage, to say that ^^ the lands must be parcel of a pa* 
rish, either by prescription or by act of parliament, and 
that lands lying within a foYest do not pay tithes, for they 

(y) 1 Rolle Ab. 667. 10. 

. (t) Br. Ab. tit. Ditmes,^ pi. (a) Style. 137; 
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1820. are in the hands or the King : but if the lands be disaf^ 

^^^^^^^'^ forested, if they be within a parish, they ought to pay 

QjENERAL tithes of course to the parson of the parish, for the King's 

Li>. eIrdley. right was only for the time, while they Were in his hands, 

the meaning of which must be, that if the lands be dis- 

aflbrested, that part only which lies within a parish is to 

pay tithes to ^he parson : but that part which does not 

lie within a parish must pay tithe to the King, who by 

the first general proposition is stated to be entitled to the 

tithes of all places which do not lie in any parish. 

In the second institute (b) it is said, that by the canon 
law the bishop is to have all tithes growing in lands not 
assigned to any parish within his diocese : yet this canon 
being against the law of the land never had allowance 
within this realm; for in -such parts of forests as are out 
of any parish the King shall have them. Here it is 
^ specified of forests particularly: but the first part of the 
passage is, that the Bishop is to have all tithes growing 
in lands not assigned to any parish by the canon law, 
but not by our law, for the tithes of forests, or any parts 
of forests, as are out of any parish belong to the King. 
It is quite clear he means that the general case which he 
put first should cover the whole. Sir Edward Coke then 
adds the case of the Prior and Bishop of Carlisle^ of the 
grant by Edward the First of the tithes of land in the 
forest of Deancy which were not within any parish; upon 
which grant there have been two cases in this Court 
within my own recollection, in which it was generally 
conceded that the tithes in extraparochial places be- 
longed to the King. 

Sir E. Coke after wards,, (c) in commenting upon the 
statute 2 Edw. 6. says, that where the King ought to have 
the tithes within the wastes or commons in his forests 

(6) P. 647. (c) 3 Inst. 651. 
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which are not withio any parish, the branch of the statute 

be is then speaking of, gives the tithes of the increase of 

cattle to the parson of the parish where the owner dwells, ^seb^' 

Here the word forests is used : but I think the same _ ^' . 

construction which I ha?e put upon the previous passage 

must be applied to this* 

In Wnghi V. Wnghi (d), Sir Edward Coke is reported 
to have said, (hat '^ before the Council of Lateran tithes 
were not payable here to certain persons nor to places, 
which is the reason also why the King shall have tithes 
of lands out of any parish, because the council extended 
not to them." Now although it appears in that report 
that Sir E. Coke was only counsel in the case, yet we 
know that the author of those Reports, as well as Sir E. 
Coke himself, states his arguments, if they were not con- 
tradicted, as understanding them to be founded on the 
law of the land, so that we may take this as what Sir 
Edward Coke without contradiction stated to be the reason 
of the King's being entitled to the tithes of landd in 
CfXtraparochial places. 

Sir Simon Degge^ (e) whom I have always understood 
to be a writer of authority on this subject, says " it has 
been resolved both by Parliament and several judgments 
at common law, that ail extraparochial tithes belong 
tb the King, who is a mixed person, and capable of tithes 
at common law in pernancy." 

Comyns's Digest (/) puts the same construction upon 
the case as I have done; and in Bacon^g Abridgment (g} 
it is said, that " as the appropriation of tithes in con- 
sequence of the decretal epistle of Pope Innocent III. 
extended only to parocKial tithes, all the tithes of extra- 

(d) Cro. Eiiz. 61 1. (/) Tit. Dismes 3. 

(0 Parson's Counsel, 227. (g) Tit. Tithes G. 
Y 
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1819/ parochial places continued to be due to the Kin{^,. and 

^'^^^V^^ consequently all extraparochial tithes of whieh no grant 
Attorney- i j r o 

GsNEiua has been made are at this day due to the King." 

V. 

Lo. Eaxolbt. 

In addition to the authorities I have before referred^ 
to, we have that of Mr. Justice Blackstonej who says^t 
that '^ the tithes of extraparocliial places are now by imme- 
morial custom payable tothe King instead of the bishop, 
in trust and confidence that he will distribute them for- 
the general good of the church." Upon the whole, there- 
fore, it a{q>ears to me, that in the cases referred to, the- 
word forest is used rather to express any sort of land* 
not within a parish, than as confining the King's right 
to forests strictly so called., It is impossible to draw any 
other conclusion, unless some authority were produced 
which would not bear the same interpretation, which has 
« not been done. 

When, however, I say that no authority for a different " 
construction has been produced, I mean to except a chap- 
ter in the book called Doctor and Student, (h) which ap-. 
pears to sanction the doctrine that the owners of land in 
eaUraparochial places may assign their tithes to such spi- 
ntual person as they. please, as was the case with respect 
to all tithes before the decretal e[Hstle by which persons- 
were compelled to render their tithes to the parson of. 
their own parish ; the authorities, however, which I. have 
cited, appear to me to be entitled to greater weight than- 
the Doctor and Student. We must also remember, that 
in the case before us the freehold of all these lands was 
in the King; and therefore, according to the doctrine laid • 
down in the Doctor and Student, he might assign the 
tithes to whom be pleased ; and he has fissigned them, as 
the Attorney General contends, to certain lessees, which 
takes from the defendants the benefit of that doctrine. 



(h) Dial. 2. Add. c. 12. p. 336. ed; 1787. 
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Havhig established that these tithes were origioally ill 1819. 

the KiniF, we come, in the next place, to consider whether ^""^^V^^ 

'Attorney- 
he has granted them away to any body else. The coun- General 

sel for the defendants contend, that it is immaterial to |^ eardlet. 
consider to whom the King has granted these tithes. If 
he has granted them at all, they are not in the Crown; and 
the rery statement of the case made by the defendants 
shews that the enquiry whether the Crown is entitled te 
tithes in extraparochial places is merely a matter of 
specnlative research, and has very little to do with the 
present question. It is clear from their statement, that 
the Crown was entitled to these tithes from time imme- 
morial, and the title under which they claim is a grant 
from the Crown, and this precludes them from saying that 
the Crown never was seised of these tithes. 

The first instrument which has been produced is a 
lease dated the ISth of Nov. 1660. by which Charles 11. 
demised to Berkeley and Gascayne all the tithes arising^ 
&c. within the Bedford Levely ^^ and also the tithes of 
the lands lying without the boundaries of any parish, and 
not rightfully or lawfully belonging to any church, nor 
td any rector, nor proprietor in right of any church 
or rectory whatsoever, except the tithes pf 600 acres 
theretofore demised and granted to Sir fV. Becker. To 
hold to Berkeley and Oascoigne for the term of 3) year?, 
yielding one fourth of the annual value of such lands, &c." 
This lease was made in the 13thof CAar/etl.iVoD.?.; and 
in the ISth of Charles II. the act for settling the Bedford 
Leoel was passed, by which it appears that outof the 12,000 
acres belonging to the Crown, SOOO acres had been granted 
to the Earl <i{ Portland. The King therefore had a free- 
hold in 10,000 acres only. In the moniYi oi Deceniber 
13 Charles II., being only one month after the demise of 
all the tithes to Berkeley and Gascoigne^ King Charles 
makes a grant^ to the Duke of York and his heirs of 
certain lands amounting to 10,000, being all the lands 

Y2 
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1819* belongini^ to (be Crown, except the 2000 acres granted to 

^"^r^^ the Earl of Portland, subject to a demise to Lord Ossory 
Attornbt- -01 -VT . . 1 . 11 *; 

GsNBEAi. lor 01 years. Now this grant being made only a roontk 

Ld. Eardlby. ^^^^ ^^^ demise of the tithes to BerkeUj/ and Gascoigncy 

and the word tithes not occurring in it, it is clear that 

the tithes were at that time in Berkeley/ and Gascoigne^ 

hj virtue of their lease, which was to last till the 

year 1692. 

On tbe S8th of August^ 1685, the Duke of York having 
become King, made a grant of these lands, expressly 
mentioning them to have been granted to him by King 
Charles the Second, to Lord Rochester and others for the 
benefit of the Queen. By this grant nothing passed, but 
that which had passed to tbe Duke of York by the grant 
of King Charles II. so that the Queen's trustees took the 
lands subject to the tithes, as tbe Duke of York had 
taken them before. It is very evident that they did not 
pass either by the grant of King Charles to the Di^e of 
Yitki or by his grant to the Queen^s trustees : but that 
they remained in Berkeley ^nd Gascoigne till 1692, as tliere 
is no trace of any surrender from them. So that the 
Crown had only the reversion of the tithes expectant on 
these leases. 

After the ex|Hration of the lease to Berkeley nad 
"Gascoigne^ tbe tithes becaaie the inxmedtate property of 
the Crown; and nothing appears to have been done with 
respect to them till the reign of Queen Arme^ unless we 
suppose according to the argument of tbe defendant's 
counsel that they were granted to Lord Torrington : but 
laying that for tbe present out of the questieo, nothing 
appears to have been done with the tithes till the 9tfa of 
Dec* 1703, when Queen Anne demised tbe tithes which 
bad been formerly granted to Berkeley and Gascoigne t« 
Samuel Hoistings for 31 years, and on tbe 29th of Marck^ 
}7J2, when we 6nd ether letters patent by Queen Amm, 
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by which, after reciting the grant to HastingSj and thai 1819. 
they had been assigned by him to Doctor Vernon^ and by ^^*^^V"^y 
him Hurrendered to the Crown in favour of Sir John Shaw^ general 
the same tithes are granted by the Queeft to Sir John ^^ BARDtBt. 
Shaw for 31 years from that time. This lease would 
have continued till ] 743. ' 

We now come to a very - important doeument in- 
deed. The grant to Lord T^rrington on which the 
defendants rely is dated in 1690 : but in Michaelmas 
Term 1713, being only a few months after the lease to 
Sir John ShazxXy a suit was instituted by that gentleman 
against 40 occupiers of the lands which had been granted 
to Lord Torrington for the tithes of those very lands^; 
/ and those defendants instead of insisting upon a grattt 
of those tithes to their landlord, which would excuse 
them of course from rendering tithes to the lessee of tb« 
Crown, put in an answer in which they insisted upon a 
modus, and entered into evidence to establish that 9nod$$Si 
but the Court was of opinion that such evidence waa. 
insufficient; and iu £a«ier Term, 1714, the Court diraoled 
an account of tithes in kind; so that in. 1714 there ia a 
distinct and conclusive judgment of this Court in favont 
of the Crown against the then defendants, they being at 
that time occupiers of theae lands as tenants to Lord 
Torrington* This decree was submitted to^ and no ap« 
peal has ever been made against it.^ It has been sug- 
gested that Lord Torringion may not have been aware 
that this suit was instituted t but I cannot act upcm such 
a snppositioA. 

' After this it seems that Lord Torringion parted wHb 
the premises which had been granted to him by William 
and ilfary / and in 1744 they passed into the bands of 
liord Lincoln^ who became possessed of them as teneni 
for life. The lease of the tithes to Sir John Shaw 
exptaed ia 1743, from which time they continued in the 
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1819. 



Attorney- 
Gjbnehal 

V. 

Lo. Eardusy. 



Crown until the 19tb of Jultfj 1749, when, in con* 
sequence of Lord LincoMs application, a lease of these 
very tithes was granted to Lord Lincoln for 31 jears^ 
. reserving a rent of one third. This lease continued till 
1780: Now on the 2d of May^ 1755, Lord Lincoln being 
possessed of these tithes, executes a deed, in which after 
reciting the grant of the Crown, of the tithes to him he, 
by force of his lease, makes an underlease of them to 
Read^ reserving to himself two thirds of the clear profit; 
and in that deed he covenants, that if any of the occu- 
piers should deny the right of the Crown to such tithes, 
OF should refuse to set them out, it should be lawful for 
Lord Lincoln to sue for such tithes as extraparochial, &c. 
This instrument I think would have been conclusive 
evidence against Lord Lincoln if he had been the owner 
of the fee : but it is said that Lord Lincoln was only 
tenant for life, and that therefore his act could not bind 
the remainderman under whom the defendants claim. 
But, according to my apprehension, it is impossible to 
come to any other conclusion than that at which I have 
arrived. Supposing there had been no lease, and the 
Crown had instituted a suit against Lord Lincoln for 
tithes, and a decree had been pronounced against Him, — 
would there be any doubt as to such decree being good 
evidence as to these tithes ? Do I not then see in this case 
.that which is much more strong than a decree I Though 
there. is no decree against him. Lord Lincoln accepts 
from the% Crown a lease of these very tithes, and under- 
takes to pay a rent for them ; and not content with that, 
he sub-grants it to Reade^ reserving an increase of profit^ 
to himself. This does appear to me to be a very strong 
piece of evidence in favour of the Crown. 



Thus we see the Crown has exercised a constant 
ownership over these tithes from the time of the Re- 
storation. In 1744, we have a decree in favour of the 
Crown in an adverse suit. In 1749, we find an owner of 
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the freeholil accepting a lease of these tithes to continue 

till 1780. We find him acting upon that lease which i^ 

a strong corroboration, and there is not the least evi- ^J^^^' 

dence to shew that any pther person has received or ^* ^^^ 

claimed title to these tithes. It is quite clear that till 

the lease to the Earl of Lincoln in 1749, the>tithes were 

always in different hands from the owners of the soil. 

We come now to the question arising upon the grant 
to Lord Torringtony which is a very important document. 
It is a grant made by the Cfown to Lord Torringtony the 
14th of May J 1690, in which these words occur: ^^ Our / 
will and pleasure is, and we do hereby of our more 
abundant grace, certain knowledge, and mere motion." 
.With respect to these words I entirely concur with the , 
observation of counsel, that there is a virtue attributable 
'to them which does not belong to a grant of the Crown if 
they are absent ; and I am disposed, to construe this as a 
transaction between man and man. At the same time to 
•prevent misconstruction, I must observe that there is a 
difference between a grant from the Crown with these » 
.words, and a grant from one man to another. But 
construing this as a grant from man to man, I find it 
utterly impossible to persuade myself that it was in- 
tended to pass the. tithes in question. The description 
of the premises is clearly of the 10,000* acres granted 
.to the Duke of York by the letters patent of the 14th 
of December^, 1661, and afterwards by him granted 
..to trustees for his Queen; and unless it can be con- 
c tended that the tithes passed under the general words, 
^* All gardens, orchards, wastes, tiiheSj oblations, obven- 
tions, waters, watercourses, &c." there is no pretence to' 
say they were included in this grant ; and certainly the 
tithes would not pass by these general words. With the 
exception of the word tithes^ the descriptions in the 
grant all apply to land; none of them are consistent with 
^the notion of a grant of tithes. The grant points out 
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1819. 



Attornby- 
General 

V. 

Ld. Earoley. 



reversions which existed in the land ; and not one word 
is said as to any reversionary interest in the tithes, the 
reversion of which was then undoubtedly in the Crown. 
And then if we consider that soon after this grant was 
made, a suit was instituted by Sir John Shaw against the 
tenants of the person to whom that grant was made, and 
the nature of the defence to that suit, it is evident that 
at that time it was considered that the tithes had passed 
under the lease to Sir J. Shaw^ and were actually the 
property of the Crown in reversion, though at the mo^ 
ment they were in the hands of the lessee ; I c&nnot avoid 
considering that suit as a kind of contemporary construc- 
tion of the grant. 



A question then arises, whether the reversion passed, 
the reversion to these tithes being in the Crown at the 
time the grant was made. But to this part of the case 
the observation I made respecting the grant of Lord 
Lincoln applies. I do not mean to say, that if there were 
any other evidence to oppose it, it might not be answer- 
ed : but there being none in the present case, I cannot 
come to any other conclusion than that to which I have 
arrived. 



But then it is said, that after the period when Sir John 
Shaw received the tithes in 17 15, there is no evidence 
of the Crown, or its lessee, having received any tithes, 
or any compensation in lieu of tithes ; and that though it 
appears the Crown had been in the habit of exercising 
ownership by granting leases, yet, as it received no tithes, 
the act of the 9th Geo. 3. c» 16. commonly called the 
Nullum Tempus Act, bars the present claim. To this 
it has been answered by^the SoUcUor-Generafj that the 
act of the Crown in granting leases which come down to 
1780, is a sufficient assertion of its claim to take away 
the effect of that statute ; it is also contended, that the 
tithes in question have been constantly left in chai^. 
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aod evidence i« ^ven of their having been kept in charge 1819. 
for a period commencing 18 years previous to the year ^"^"V*^^ 
1744. Now whether the act of granting leases in the ^^»*"^" 
way in which these leases have been granted by the j^ p/'^^^ r. 
Crown would support the title of the Crown against the 
act, from the year 1715) is a question which I have not 
been able to resolve : but if these lands have been in 
charge, they are unquestionably out of the statute. What 
does the act mean by being in charge ? 

Sir Edward Coke(i)f in commenting upon theSIst 
Jac. 1. says, ^^ duly in charge in judgment of law is the 
roll of the Pipe; for although a note before the auditor^ 
or any other person, may be a mefin to bring it in ques^ 
tion and to be put in charge, yet that is not in judgment 
of law said to be duly in charge, unless it be in charge 
of the Pipe." He then says, in commenting upon the 
word insupevy ^^ It cannot stand insuper^ qnlesp the thing 
in question were before duly in charge." That was the 
construction put upon SI Jac. I.e. 2.% but in the 9th 
Geo, 3. a proviso appears to be introduced for the 9X^ 
press purpose of altering the law as it formerly stood, (k) 
The proviso says^ ^^ that where the rents, &c. of fmj 
manors, &c. are or shall be in charge, by, to, or with any 
auditor or auditors, or other proper officer or officers of 
the revenue, such rents, &c, shall be held, deemed, and 
taken to be duly in charge within the intent of this 9C^t." 
The evidence here shews, that these tithes have been in 
charge with the auditors during all the time referred iQy 
down to the present moment ; it seems, to me, there- 
fore, that unless you can displace the Crown by means 
of the grant to Lord Torrington, there is no defence 
here ; and .being of opinion that no use in the way of 
defence can be made of the grant to Lord Torringtotiy 
there must be a decree against the present defendants. 

(0 3 Inst. 189. (*) Sect. 2. 
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1819. The last clause of the act 9th Geo. 3. c. 16. has been 

^^^^^^^ very much relied upon on the part of the defends nts, 

Gbnbkal as controlling the preceding clause : but I think it is 

LD.EARbLBT. ^°^y necessary to read the clauses together to shew that 

they have no connection with each other. It is evident 

that the last clause was introduced as applicable to cases 

of concealment, which is not the case here. Therefore 

I am of opinion that the being in charge by the auditor 

is sufficient for the purposes of this suit. 

With respect to the case which has been cited as 
. having been determined in the county of Northampton^ 
although that is only a case at nisi priusy and there cer- 
tainly is not the same respect due to a nisi prius decision 
as ther^ is to one in banc.y yet as it bears upon the point, 
and there is no other decision in any way opposbg it ; 
it certainly is entitled to some degree of weight; and in 
this case I feel the more inclined to treat it with respect, 
when I see that the counsel who led the cause never at- 
^ tempted to disturb the verdict. I am very glad, there- 

fore, to avail myself of the opinion of the learned Judge 
who tried the cause, and of the acquiescence of the 
■ counsel to sanction the opinion I have formed upon this 
subject. 

I must decree against all the parties according to the 
prayer of the information, except Lord Eardletf. It 
does not appear that he occupies, or .ever did occupy, 
any of this land himself, except a decoy in which there 
were wild ducks, and I never heard (hat wild ducks were 
titheable. 
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Between v^^v^^ 

EDWARD OLIVER and ANN his Wife, and THO- Graye Inn 

MAS MILWARD OLIVER, - - Plaintiffs. ^'I'sf;"-^^' 

AND 

RICHARD COURT, THOMAS HILL, FRANCIS 
RUFPORD, GEORGE WALDRON, Clerk, and 
RICHARD STOKES, .... Defendants. 



We$tmUuter 
Haii,Feb.S. 



THIS bill was filed for the purpose of letting aside a A purchase , 
purchase made by an auctioneer, of an estate which tionlwrofaa 

he was employed to sell' under the following circum* fstate which 

'^ ^ ^ he had been 

Stances : employed to 

sell, set aside 
after a lapse 
By articles of agreement, dated the S3d of March^ of is years. 

1787, being.the settlement made upon the marriage of 
the plaintiff Edward Oliver^ with Ann his wife, the estate 
in question was agreed to be settled to the use .of the 
plaintiff Edward Oliver for life, without impeachment of 
waste^ except voluntary waste in buildings, with remain- 
der to the use of the plaintiff Ann his wife for life, with 
remainder to his first and other sons in tail. The plain- 
tiff Thomas Milward Oliver was the eldest son of the 
marriage. In the month of Jtfaincii, 1799, th6 plaintiff^ 
Edward Oliver^ having become embarrassed in his cir- 
cumstances entered into a composition with his creditors; 
and by indentures of lease and release, of the 89th and 
SOth days of March^ 1799, conveyed certain other free- 
hold and leasehold estates.which belonged to him, inde- 
pendently of those comprised in the settlement, to the de- 
fendants Hill and Ruffordy upon trust, to pay his credi- 
tors the amount of their respective debts; and afterwards 
by other indentures, dated the 15th and 16th of May^ 
1801, in consideration of his being allowed by his cre- 
ditors an annuity of IdO/. for his life, be conveyed the 



Oliver 

V. 

Court. 
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I8S0. messuages, hereditaments, and premises, comprised in 
his marriage articles, being the property in question in 
this suit, to the same trustees and their heirs,ybra2/5i/cA 
estate and interest as he then hadj or could by any means dis^ 
pose of ; upon trust to sell and dispose of the same, together 
with the premises comprised in the indentures of the 39tli 
and SOth of March, 1799, either together or in lots or by 
public auction, or private contract, as to the trustees might 
seem expedient, and to apply the proceeds in satisfaction 
of the creditors of the plaintiff Edward Oliver^ and the 
surplus to Edward Oliver j his heirs, executors, &c. 

In order to assist them in the perforrhanee of the trusts 
of the several indentures-above mentioaed, the trustees 
employed Harry Court, the father of the defendant, who 
carried on the business of a surveyor and land -agent, to 
gurvey and value the property conveyed to them by the 
trust deeds, and amongst the rest the property in que»- 
tion. It appeared at the hearing of the cause, that the 
defendants. Court and hid father, had carried on business 
as surveyors and land agents in copartnership together, 
under the firm of Court and Son, up to Midn^mnur 1797,. 
when such partnership ceased,* and the father gave up to 
the defendant Court all that part of the business which 
consisted of measuring, mapping, and planning, retaining 
to himself only the valuing business; and that therefore, 
although ^^arry Court the father was the person em- 
ployed by the trustees to make the valuation, and took 
that part of the duty upon himself, the ddTendaat and 
another person then in partnership with him, assisted in 
the measuring, mapping, and planning of the estates pre- 
paratory to such valuation, which was in fact cast up aii4 
completed in the oflSice of the defendant, and by one of 
his clerks. 

The property in question was not valued till Deeemf^ 
htVy 1801, when the value of the plaintiff^s Ufe estate was 
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fixed at 577/. 7s. M. ; but it appeared that in making this 
valuation the timber upon the premises, which was very 
considerable, and whieh as tenant for life without im- 
peachment of waste the plaintiff Edward Oliver would 
haye been entitled to cut, had not been included. The 
witnesses examined in the cause varied consideraUy in 
their estimate of the value of this timber, some fixing it 
at 700/. and others at 300/. The defendant Couri^ how 
ever, by his answer, admitted that it was worth from 
800/. to 400/. 

In the month of February, 1803, the trustees put «p 
all Edward Oliver's right and interest in the heredita- 
ments and premises comprised in the articles of settle- 
ment to sale by public auction ; and the defendant Court 
was the auctioneer employed by them on that occasion. 
Although several persons were in th^ room at the time, 
no person offered any thing, and the estate consequently 
remained unsold. Oii the next day the defendant Court 
applied to the trustees, and proposed to purchase Ed* 
ward Oliver'* 8 interefit in the property in question for 
500/. This oflfer the trustees agreed to accept. No 
written contract was entered into on the o^asicm : but 
Court was let into possession of tfie estate within six 
weeks after the trajisaction $ and in April^ 1803, Oliver 
joined with the trustees in executing a conveyance 
of aH hia interest in the property in question, on which 
Omrt paid the jMirchase money to the trustees, but 
without interest or irent, bt the tine he b»d lieen in 
poeseswon. ^ 

It appearedl tkit at the time of executing the con- 
v«y.aac^ the flaintii^ Edmard Oliver^ was resident in 
ibe Isle ef Man (or the purpose of avoiding his cre^ 
' djilKnrs, and was in fact extoremely involved and embar- 
rassed in his circumstances, and that he had come to 
JEaghmd for Ibe purpose of execatJng the deeds by 
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tbe d68ire of his trnstees, one of whoni, Hill^ on the 
7th of February preceding wrote him a letter, sayings 
that if he delayed doing it his creditors would stop his j 

annuity of 150/. i 

Under these circumstances the present suit was insti- 
tuted in Trinity Term 1815, foi' the purpose of setting 
aside tbe conveyance to Oliver^ on the ground of firaud ; , 

and for that purpose the bill prayed that the. purchase of 
tbe plaintiff, Edward Oliver^s life interest in the settled ! 

estates, might be set aside, and the conveyance executed 
in consequence thereof delivered up and cancelled, on 
Edward Oliver^B repaying Court \he amount of his pur- 
chase money, with interest, which he offered to do on 
Courtis accounting for the rents and profits of tie pre- ! 

mises remved by him since he had been in possession, j 

and the full value of the timber and other trees cut by 
him from off the premises, an account of which was 
prayed in the usual manner. 

At the hearing of the cause an attempt was made by the 
plaintiff to shew that the value of the property purchased, 
independently of the timber, was much greater than the 
sum paid by Court : but owing to the contradictory evi- 
dence, which was read on this subject on both sides, this 
point was not satisfactorily established. It appeared, how- 
ever, that before the execution of the conveyance Court 
mortgaged the property as a security for the sum of 800/. 
which he had borrowed to enable him to pay the purchase 
money. This money was also secured by a bond executed 
by him, and by an assignment of a policy of insurance ef- 
fected by him on the life of the plaintiff, Edward Oliver. 
It appeared also, that about four years after the purchase 
'be had let the property to a tenant, at arentof S35/. 
per annum^ and received 400/. for the lease. Out of the " 
rent reserved, however, Court had to pay the annuity of 
150r. to Edward Oliver^ besides a land-tax and chief relit 



€ASES IN THE EXCHEQUER. ^ 305 

amountiD^ to 11/. 9i. 3d. per annum^ which ^ere not |io« 18S0; 

ticed in the valuation that had been made previously to ^^^^^^'^^ 

,, , r -^ Oliver ' 

toe sale. v. 



Court. 



Mr. Jervis^ Mr. Joseph Martin^ and ^Mr. Simpkinsani 
for the plaintiffs. 

Although it does not appear that the defendant was 
the person actually employed to value the property, 
it is quite evident that be was connected with his father 
in the transaction, and must have been conusant of its 
actual value. Supposing there was only a' qualified 
partnership, or that the defendant had acted only as 
agent for the father, — what difference can that make in 
equities of this case ? The estates were put up to sale by 
the. defendant as auctioneer, and he was therefore agent 
for that purpose. Previoiisly to that a valuation had 
been made in the office of the defendant, and by one of 
his clerks ; — can it be doubted that he was privy to the 
whole transaction ? 

It is quite clear on the face of the valuation, that 
something wrong was intended. The property is valued 
at 2321. per annum; and some of the witnesses state, that 
it was worth SOO/., and four years afterwards, without 
any evidence of any money having been laid out, the 
plaintiff lets it at 2351. per annum, and receives a pre- 
mium of 400/. No allusion is made to the value of the 
timber; and before the conveyance is executed the^ de- 
fendant borrows 800/. on the security of this very pro- 
perty. • 

Admitting that inadequacy of consideration is not 
alone a sufficient ground for setting aside a contract of 
t^is description, it affords strong evidence of fraud, which 
is supported by the fact that the defendant had obtained 
knowledge of the actual value of the estate, and that he 
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was aware oT the yalaation made by his iather^ Can 
such a purchase stand, unless it be proved that the pur- 
chaser has communicated to the seller all the circum- 
stances which have come to his knowledge. The rule is, 
that ao agent is bound to make use of all the information 
he can collect for the benefit of his employer. Ex parte 
James (a). Ex parte Bennett, (b) 

But supposing the defendant did. communicate to the 
trustees all the information he had acquired, namely, 
that the estate was worth 13 years* purchase ; that there 
was valuable timber upon it ; and that the annual value 
was greater than the valuation had fixed : in that case 
Hie trustees would have been guilty of a breach of trust 
which would equally have afiected him. 

As to the length of time, we admit that if a party co- 
nusant of his rights, being under no disability, sleeps 
upon them for a long period, this would furnish a very 
strong argument against him in a Court of Equity : but? 
where there has been a continuance of the circumstances 
under which the transaction first took place, as of the 
distress of the parties, or of improper influence used, Che 
length of tinae will not be allowed to operate against the 
Ikle to relief, Gregort/ v. Gregory (c). In this case, the 
same circumstance which induced the original conveyance 
to the trustees, namely, the distress of the plaintiffy conti- 
nued nearly up to the period of filing the bill. In BeaU' 
moni V. BouUhee (d)^ the period elapsed was much longer 
tfaaa in the present case ; and in Purcell v. M^Namara (e)j 
the Court relieved after an interval of 17 years, although 
the annuity had been accepted in the mean time. In 
Wbodw. DownesXf)^ the Court interfered after a lapse 

(a) 8' Vcs. 337. (d) 5 Vcs. 485. 7 Ves. 59P. 

(W 10 Ves. 3S1. (e) 14 Ves. 91. 

(e) Cooper, «0l. (/) 18 Ves. 19a 
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of SO years, and that upon the express ground that the 1820* 

plaintiff was at the time of the decree in exactly the ^owvei^ 

aame situation of difficulty and embarrassment as he waa ^^ 

Couari 
in at the period of the original transaction. 

Mr. Martin and Mr. Phillimore for the defendant 
CourL 

. The question for the decision qT the Court is, whether 
there has been sufficient concealment on the part of the 
purchaser in this transaction to induce the Court ta re« 
scind the. contract. It is a question of the first impres- 
sion ; there is no case where it has been decided that an 
auctioneer is prohibited frbm contracting. All the cases 
which have been cited are prior to the judgment of Lord 
JEldon, in Andrews v. Mowbrai/\(a) and there is none sub- 
sequent to that which decides that a party placed in the '^ 
situation of agent is prohibited from contracting. Thc^t 
case decides that he is not; and, with the sjngle excej)- 
tion> that Couri had for a time been employed as auc- 
tioneer, it resembles this as much as it is possible for 
one case to resemble another. The difference between 
the sura given and the value of the estate was indeed 
much larger in that case than in this. 

In the case of Andrews v. Mowhraj/j Sir William Grant 
sajs, ^^ T think the plaintiffs have proved Mowbray an 
agent for all purposes necessary to their case ;'^ and then 
be goes on to say, *^ Here the allegation is that this agent 
obtained the estate at an undervalue. Thatjt was com- 
petent for him to purchase, dealing fairly, I think; can- 
not- be disputed; even a trustee employed tb sell an 
estate may become the purchaser of that estate, if he 
deals fairly with bis cestui que trust. State Mowbrai/*9 " 
employment as agent as high as you will, you cannot 
bring him into a situation of greater incapaci^ than thai 

ifl) WiU. ExeK* »•?• Bl- 
Z 
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nnier whkh ca irm^ l^kouru^*^ Bp tbiit, coi^istciitly 
vjlh tbe iri9W<orfiir J7S//liif7i (rroirf, i n 4ligt isa9t> we sboiiW 
B^t hoBsiurd ffiueh tf we^viere to Mhnit, <lb«t jfl Ibisi^i^e, 
G>tf r^ was an agcat. IIw pmrohftaiog osder web circuit* 
stances was not contrary to any rule of public policy. 

But this bill does not proceed on the ground tbat^Ae 
party was in such a situation as prohibited him from 
pyn^hasing. It merely represents that, previous to the 
year 1601, Couri had carried on t>usiness in partnership 
with his father, whom the trustees, employed to value 
the estate. The estate was sold on his valuation, and 
that valuation is pow complained of. This Mr. Cotfrf 
was a person advanced in years^ and not capable of 
, mapping and planning the estate ; and that part of the 
l)usiness was therefore done by theson. Ex parte James(d) 
and Ex parte Bennett (b) decide merely that an assignee 
and solicitor cannot purchase. An assignee has a control 
overthe sale,and can bring it on or retard it at bis pleasure ; 
and a solicitor in banlsruptcy may do the same, lathis 
case Cotffl «ould neither control nor retard the sale, and 
lie bad acquired no linowledge which he could use to his 
private advantage. A trustee, even, may purchase from Us 
cestui que trusty provided there is no fraud in the trane^ 
Apjl;iap. Calfisr.Tf^cothifk.fic) What circumstance 9rfi9ad 
|s therein this cfuse? jN'oQe ip ev^n .alle|;ed; but tji^ Court 
JLS called upon to JAfer fraud^ merely from inade^uacj^ 
pf price. There is potl^ing if^ Courfs situation to prc^ 
dude him, except his having been tbe auctionee^^ ^^^ 
been ^lerely employed to map th^ estate, and n^viBr was 
employed to valine it ; what |ie did was dpne by the di- 
rection of his father^ and pot of tlus trustees. Can it be 
contended^ that g p^rsop who has once (lied the situ^* 
,tion of auctiopeer, can never afterwards purchase. We 
4^i]t he c^npt buy at the auctiopt-^but wbat reason ^ 
there against his buying by private contract ? The em« 

(#) JtiU. f^ Amh. <e) e Yes. 1134. 
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ployment of an auctioneer is a restricted eaployment } IMd* 
his duty ceasea the niraie ot the auctioii is mtrl v^V^ip^ 

If the defendant was not incapacitated as having been C^eat* 
employed as auctioneer, what is there in his conduct, ^ 

either at the time of the purchase, or of the subsequent 
conveyance, that should induce the Court to set the 
transaction aside? There is no evidence to shew that (he 
price given was inadequate : but to assist io making out 
that case the timber is called in. In answer to that, we say, 
the defendant did not understand that be was purchasing 
it ; and we are ready to admit, that if the bill had prayed 
a declaration that the defendant was not entitled to the 
timber, the Court would have so declared. It is said 
that he gave 70/. less than the valuation: but in An* 
ifrcws V. Mowbray the difference was 1000/. less thi^n the; 
sum at which the party himself had valued the pro- 
perty. 

This was not a contract personally entered into ^e« 
tween Mr. Oliver and Courts where Couri might have 
taken an undue advantage of Mr. Oliver: but it was en- 
tered into with trustees, whose duty it was to take care of 
Mr. Oliver^H interest. Can it be said, that they were im- 
posed upon i 

Then as to the lapse of time; though the plaintiff re- 
sided in the Isle offMan^ he was within the reach of the 
General Post, and yet no complaint was made for 13 
years. In Gregory v. Gregory ^\a) the Master of the 
Rolb refused to set aside a transaotiQii fi(^r a counter- 
able lapses of tinie» ^Uboggh he sQi4 (h^t if it hc^d b^ei^ 
refie9t| it ou||ht to have been aet asid^ j and in JBQnney Vs 
Ridgard (ft). Lord Kenyan dismissed the bill^ werely 
upon lapse of time^ though he thought that it was a 

z s 
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case in Which, if an application had been immediately 
made, the Court would have granted relief. 

Mr. Jercis in reply. 

Though I admit that mere inadequacy of price is not 
alone sufficient to rescind a contract, yet it cannot bo 
denied that it furnishes strong evidence of fraud. Hour 
can such a transaction as this be allowed to stand 2 The 
•- defendant, it is clear, had obtained a full knowledge of 
^ihe value of the property; and it is not pretended that he 
communicated his knowledge to the party by whom he was 
employed. Can it be supposed that if he had communicat- 
ed all he knew to the trustees, that the estate was worth 13 
years' purchase; that there was valuable timber which a 
purchaser might cut down ; the trustees would have al- 
lowed him to purchase on the terms upon which he did 
purchase ? If so, they would have been guilty of a breach 
of trust, which would equally have affected them. 

In Gregori/ v. Gregory^ (he Master of the Rolls ad- 
mitted that where there was a continuance of the cir- 
cumstances under which the transaction first took place, 
as of distress, &c., the Court would relieve notwith- 
standing the length of time. Here the distress of the 
plaintiff did continue. In Bonney v. Ridgardj the time 
was 3S years ; and that was not a case between principal 
and agent, but of an executor. 

liord Chief Baeon. 

This was a bill filed for the purpose of setting aside 
the sale of an estate of which the plaintiff was tenant for 
life to the defendant, Courts and for consequential di- 
rections« 

It appears that in the month of lUarchy 1799, the plain- 
tiff was seised of emrtain estates in fee simple, and w«s 
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also entitled, under marriage articles, or settlement, to 1820. 

an estate for life in the,property now in question, with- ^^^^^^ 

out impeachment of waste, "with remainder to .his issue .v. 

and reversion to himself in fee* It appears also, that 

having before that time involved himself in difficulties, 

and being in embarrassed circumstances, he executed 

deeds, by which he conveyed the estates he had in fee to- 

the defendants Thomas Hill ^nA Francis Ruffordj intrust 

to sell for the benefit of his creditors; and those estates 

were accordingly sold, and the produce, I presume, ap^ 

plied according tp the trust. 

It is, I think, apparent that the produce of those 
estates was not sufficient to discharge the debts, for the 
purpose of paying which they were conveyed to be sold^ 
and the plaintiff consequently continuing still embar* 
rassed, he, in the month of Jl/^rj^, 1801, conveyed the 
estate, which by his marriage •settlement was limited to 
him for life, and all his. interest of every description 
therein, to the same trustees,. ///// and* JZtfjjforrf, in trust 
to sell and apply the produce in payment of his creditors, 
and to pay the surplus to bjmself# 

The plaintiff, as I mentioned before, was tenant for 
life of this estate without impeachment ofwaste^ and bad 
therefore a right to cut timber, provided he did not conn 
mit equitable waste ; that is, he was entitled to commit 
what is called legal waste, subject to be corrected by a 
Court of Equily, if he exceeded what such a Court would 
consider it right for a tenant for life without impeach- 
ment of waste to do. That part of his interest^ there- 
fore, was conveyed to the trustees for sale^ together 
with the estate for life. It should be observed, that the 
conveyance of this estate was subject to a rent charge of 
150/., which th^ plaintiflT reserved to himself; and it also 
appears that his embarrassments were such that he had 
withdrawn himself from his creditora to the Isle ofMoHf 
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19tin. t^bera delitm-s ^ere at that tine more protected tban 
^■^"V^w/ iii^y gre mow. 



V. 



The trustees, or (hose who acted for them, thought It 
necessary to Iiave the estates Tslaed ; and therefore in 
December J ISOl, a measarenent and valuation took 
place. It does not appear very clearly what part the 
defendant, Mr. Courts took in that proceeding^. I think 
be admits they were measured by him, or under his di- 
rection, or with his concurrence : but he says they were 
valued by his father. It is however evident from th^ 
evidence which has been produced, that he had implicated 
himself in the transaction ; and, that even if he did not 
make the valuation himself, he perfectly well knew what 
the value of the estate, as set by his father, was. 

It is obvious, that in the valuation no notice is taken 
of the timber. To what that omission is owing does not 
appear: bat it is impossible to doubt that it ovght to 
have been valued, in order to afford a correet estimate ef 
the value of the whole interest. Some of the witnesses 
state the timber to have been worth 700/., and others 
SOOL : but beyond all question it was of very consider- 
able value. How far the valuation was correct in other 
irespects is not clearly made out : some of the witnesses 
say that the estate was worth considerably mere than the 
lialuation fixed it at ; and I do not think any witness 
supports the valuation made by the valuer, whoever 
. he wae. 

A natural question in thi^ ease is, whetbe^r the value* 
tion was fair or not, and clearly the o$ius of shewing thai 
it was, is thrown upon the defendant. But, without en* 
t?ring very much into the accuracy of the valuation, 
one thing is quite obvious, vis. that the timber was ne# 
taken into consideration 4it all; and another thing 
^hich is eqaaUjff ebvioiis is^ thai »e witness hae been 
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brogjfU to conHfii tiM* vslintioa' tbtt has teM 0Mih^fo» Mni 

depcndcntli/ of the timber^ 



It is ofamrvsible also,. Ihsit altWirgta the conveyiMoeto * 
the trttsteef was made ia the month of Mny^y l)801v beiiqi 
tfteeommniceaienf of tber 8ttttinser> wfaicIL' I hareatwajfi 
nadiMtood ta be 1te» nwet proper fiiaef fov ofimug' aa ea» 
tatatfer sale; the valufltioa was Jtotmade till XXse^mfteTi 
and thetsale did not take place till; Je$niarjF,.]i8Q2^ a' tfana 
of year when it » hardly credBble that any man would tat 
np aw ea^ate for sale by aucttonu £t is impossible .to ooii» 
tend that sveb a proceeding couU' baro beea advaa» 
tag(eous> to the plaintiflC The auctionraur emf loyedi oa 
this occasion: wasftiie? defendant Court* Hta busiaasa^waa 
to^seUit&Q^prqpeirty t(»<habB9t advantege^r ba^iaMmugii 
thdrai was ai gaeat niunfier o£ peraoaa present, Iheim wieoa 
am biddors^ and* Ccmt afteciinNrda pnrdsoanl it MmaaK 

Heiaas&ediiis tfaebill ss-to^kiv detea mida^ibnc t<rh» 
fiodiea/puvoliaaBrbinisetf; and it ia in^ssiblai. tbi Idak 
intb^hiaanawer^ without remarking" the nnamer iil.Wimft 
be anawcvs thfe pant of the ca8e&« lie slalte^ that hcf flaat 
tbonght of 'becoming^a piinohaser tdxna' t/ie'naat day^ oa 
abcnttihat day; but he dbea^niA know wliiek. ]rt<ia]a vavjl 
aingpttbir eircmnstaiaie that he shavIcEaDtl be; able 'tit) to 
the; day. However, it^ ia very* cfcarif tint ctit A»i yimf 
aeoot day heofiered bimsaMaatkeimrobaaerof the estata 
Can it be said, that when an auctioneer determinea tte 
become himself the purchaser of an estate, which he is 
employed to sell, a jiidgeasmot Boandlto roiseiif hir own 
mind a suspicion that all ia net fair? eapeoially/wbaoJ kd 
finds tlmttheae wa&tf aa Uddihg! at thet sale,^ aad nOiSicM 
eqant whatever ia given of aagi tbia^ wbistti tooB ptoea 
AeDO; Caie h doubtl im the preasnt titiser,. tUatitbrde^ 
ieedant muafe have* daiermimad laC' pmcho^h thm esfatiev 
ifilm aoaU^ atr Hm vterjb anmfaiitiwbam be* iftqiaiited) Me 
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I820* rostrum ? Can aucb a proceeding be tolerated in a Ct>iirt 

^"•^^v^^^ of Equity? 
Oliver 

CouKT. Suppose for a moment that he did not make up his 

mind to become the purchaser till the next day. Can it 
be proper to allow a person^ who acts as auctioneer to 
bargain for an estate which it is bis duty to sell ? When 
does the commission of an auctioneer cease ? Does it 
cease the instant he descends from his rostrum ? Is not 
the auctioneer the agent for the parties after he de« 
scends ? But be that as It may, it is impossible in this 
case not to discover a connection between the auctioneer 
and the purchaser. I say the defendant made the pur* 
chase as auctioneer. As far as we can collect from the 
eyidence, as soon as he mounted the rostrum he intended 
to become the purchaser himself. Though a great number 
. of people attended at the sale, no one; offered anything 
for the estate ; and on the very next day this auctioneer 
goes to the trustees, or their attorney; and although the 
valuation, which was in a great measure his oivn, had 
fixed the estate at 577/. 75. id., he offers the sum of 5C0/., 
which is accepted. In this purchase is included an interest 
beyond that included in the valuation, namely, the tim- 
ber, amounting in value from 300/. to 700/. lliere is 
no doubt but if this be a good contract, the defendant 
bought all the timber during the life of the plaintiff, and 
bad as much right to cut the trees as he had to the estate 
itself. 

. Let us see then how the business has been carried on 
by this auctioneer. On the very day after the auction, 
following up an intention formed at the time, or very 
soon afterwards, he becomes the purchaser of what was 
considered by his father, if not by himself, as worth 
577/.^ for 500/. ; and besides this he purchases the inter- 
est of the plaintiff in the timber. It has been said, that 
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thid was a mistake, and beyond all doubt the slightest 1890« 

thing to say of it, is, that it was so. But can I allow an ^^^*V^^ 

auctioneer to say that he is a fair purchaser, wheq there „, 

is a mistake such as this ? Court. 

The transaction took place in February ^ 1803 ; and I 
pufit to any gentleman Bt the bar to say, whether, if an 
application had been made to the Court at that time to 
set aside this sule, there could have been the least besi« 
tation about it. The case of Andrews v. Mowbraj^ is 
Jiot at all like this case. The cases that apply to thia 
are Ex parte James^ and that class of cases which 
have been decided by the jLord Chancellor in bankruptcy, 
in which an ao;ent is held incapable of purchasing. I say 
here, that if this transaction had not been attended with 
the circumstances I have alluded to, upon principles of 
public policy this sale ought not to stand. 

Let us now consider, whether any thing has been done 
which prevents the .plaintiff from laying his case before a 
Court of Equity. Taking the. facts as they sfand in 
proof, can any person doubt that there has been great 
misconduct both in the auctioneer and the trustees? It is 
impossible to separate them. The trustees employ a 
person to dispose of the estate, and to that person they 
tffterwards sell it for 500/., having in their hands the va« 
luation of it at 577/., and knowing (for it was incumbent 
upon them to know it) that the estate was sold without im- ^ 
peachment of waste, and that that circumstance bad not 
been taken into the account in the valuation. Do. they 
require the auctioneer to pay the money ? NoJt^ Do they 
-withhold the possei^sion from him • till he pays it ? No. 
The estate is sold on the 7<h of February^ and on the 
]5th ot April this purchaser is l^t into possession; and it 
is not till about a year afterwards that the trustees get 
the purchase money, aiid then it ia paid without a sbil* 
^og for interest, although the purchaser baa been in ^be 
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iraMenioAorihe estate the wteletima. SupposiBgrfbet j 

onder thase eirevuistaiicee the ^teinliflry er tti j pei^ov oil 
bit behalf, had coiaplained of the tranna^tivn at the 
time of its completion, — can aily ode doishl buC that it | 

would have been overturned immediately ? 



But it is nrid the plaiiittflracquieKedy aad that be tan 
beimd himflelf by thai acquidseenoe^ 1 giM all passible 
weight to that argansemt, because I do not kraiw auf ! 

thing more mischievoas^^in general cases^than iOi diet orb 
m transaction of k>Bg standing* It is better^ pdfhdps^ | 

that ocoasionaik injostice shonM bcL pernrttted than^ to | 

nm the risk of doio^ greater injastice by eftter»g iotb 
the consideratimii ef ttansactions: whiek the dUialaiiee 
df time may,, pevhapsy render idoaip«bte« of a; satisfactaty 
expiaMHioM But Imr decs this cise stand M¥«a Ike 
plaintiff compos sm^Jf Waa he a free a^snt i' It iai stiid 
he came over from the Isle of Man to execute the con- 
Teyanee, tishen- it Wa» onae^tessary for htm ta eaeeuta it 
at all. But' doee set that imiiBe a. suspicioia that be^ume 
indacad ta db thb ia order to give a colour to the tran8> 
action B If it basnet accessary that heshoahi esDecute 
the deedy'^-^hy did thetrststiee wpitls the- letter which baa 
been produeed, tettitig him be would lose the 15QA 
e^ysar^ which bis creditors had agreed tora^tow hiaiiy iw* 
lass be wouM execute theeen^eyanoe? I eonaider that 
leti^ of die' tauatees as au aat of duress and, wfaetber it 
was or was aM aecessary th«t he shouldi execiite the 
deed^. I Hoak h». execatked it aadec duraes^ and IheifaiiEwe 
so ftr Ibom. the GsrcumaJtaane ef ths pittiwtiff haviit^ «> 
ecuted thet eoiiveyancey beiog a eonfiramliera of the 
transaction^ I saaat consider it as* a^ circumstantie wipigb* 
ing very muck agarast the defeodant and the tytistaea^ 

Then we cosae ta the; gneat' moii iadeed tfeiooiljir ob»' 
jtsdioA wkkh haabsea. urged^. which* ia eatitknb to^ mtf 
weight, ass. tiie length af tiiae* whiak elapaad' faeftrethe 
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bill was filed. The sale wad completed in Aprils 1803, 1890. 
and the bill was not filed tiU Triniijf Term, 1815. It ^"""^^J^]^ 
is certainly a long period of time ; and yet, if the qoes* v. 

tion had been concerning the legal estate, the statute 
of Limitations would not have operated. But even if 
the consideration of this question, as applied to a legal 
right, had been barred, although a Court of Equity 
looks to the statute of Limitations as a salutary rule, it 
is. not bound by it, except in a very (ew cases, and cer* 
tainly not in the present. But let us see what the si* 
tuation of the plaintiff was during the period which 
elapsed previously to the bill being filed. It is obvious, 
that be continued in the Isle of Man under the same 
circumstances of distress that drove him thither, and 
that they were such as to prevent his returning to this . 
country until the year 1813. Can it then be said, that a 
party who was in such distress prior to the transaction in 
180S, that he was obliged to leave the country, and con- 
tinues in consequence of that distress to live out of the 
kingdom, so that he cannot make his appearance till 1813? 
Can it be said that he is to lose his right to have jus* 
lice done him in a Court of Equity? 

I am therefore of opinion, that the plaintiff has made 
out the case stated in his bill; I am of opinion also, 
that upon principles of public policy the transaction can- 
not be supported. I will add to this, that besides the 
principles of public j^olicy there are in this case circum* 
stances which not only mark it as a fit one for the inr 
terference of a Court of Equiiy ; but which strongly shew 
the wisdom upon which those principles are founded. 

Uwler these circumstances, I declare that the sale to 
the defendant Court is void ; but that the defendant is en^ 
titled to hold the estate as a security for what (if any thing) 
h due to hkn from the plaintiff. It must be referred to 
the Deputy Remembrancer to take an account of the 
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I8S0. 



Outer 

COOAT* 



rent! and profits received by Comty and of bis ezpendi* 
tare for lasting improvements and repairs. An account 
must also be taken of what is due to him for principal 
and interest upon the purchase money paid by bim ; and 
upon payment of what, if any thing, is due to him from the 
plaintifi^, let him reconvey the estate. An enquiry must 
also be made into the quantity of timber cut, and of the 
application of it. 

With respect to the costs. I am bound necessarily to 
give costs against the defendant Court : but with respect 
to the trustees^ as nothing is prayed against them, I can* 
not decree costs against them. I shall however give 
them DO costs. 



. Decree, February 4, 1 820. 
•»It is declared that the pur* 
chase by the defendant, JRi- 
chardCourty of the life interest 
of the said plaintiff, Edward 
Oliver^ in the estate and pre- 
mises in the pleadings of this 
caase mentioned was, under 
all the circumstances of the 
case, improperly made by the 
said defendant, and ought to 
be set aside. And it is there- 
upon ordered, adjudged, and 
decreed hj the Court, tliat the 
said purchase be, and the same- 
18 hereby set aside accordingly. 
And it is further ordered and 
decreed by the Court, that 
the conveyance of the said 
Edward Oliver^ life interest 
in the said estate, made and 
executed bj the said plaintiff, 



and the said defendants, 7%l>« 
mas IlilltLnd Francis Ruffordj 
to the said defendant Richard 
Courts bearing date the 15th 
Jprilj 1 803, do stand as a se» 
curity to the said defeudaut, 
Richard Court^ for the pay. 
ment of what (if any tiling) 
shall appear to be coming due 
and owing to the said defend- 
ant, upon the balance of the 
accounts hereinafter directed. 
And it is further ordered, ad- 
judged, and decreed by the 
Court, that it be, and it is 
hereby referred to jibel Moj/^ 
sej/y Esq. the Deputy Remem- 
brancer of this Court, to take 
an account of the principal 
money paid by the said de- 
fendant, Richard Courts tow / 
the purchase of the plaintiff's 
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life interest fti the estate and 
premises beforemeiitioned,and 
to compute interest upon such 
porcl^ase money after the rate 
of 5 per cent, per annum from 
the time the same was paid by 
the said defendant. And it is 
further ordered and decreed 
by the Court, that it be, and 
ft is hereby, referred to the 
«a1d Deputy Remembrancer, 
to take an account of the rents, 
issues, and profits pf the said 
estate, which have been receir* 
ed by the said defendant At* 
chard Conrt^ or by any other 
person or persons, by his order, 
oir for his use, or on his ac- 
count, or which without his 
wilful default or neglect might 
l)a?e been iso received by him* 
And it is further ordered and 
decreed by the Court, that in 
taking the said account the 
said Deputy Remembrancer 
do charge the said defendant, 
Afci^<ir£/Cotir/,with the amount 
of such, or so much of the fine 
or premium of 400/. ia the 
pleadings mentioned to have 
beep received by the' said de- 
fendant Rkhard Courtj from 
the defendant WUUam Stoket^ 
for or in respect of the lease 
of the said estate*and pretnisei 
in the pleadings mentioned, 
granted by the said defendant, 
JUehard Couri^ to the said de- 
fendant SUokcMf and that the 



said Deputy Remembrancer do 
set an occupation rent upon 
the said estate' and premises, 
during the time the said de- 
fendant Court shall appear to 
have occupied the said estate, 
and that he do charge the 
said defendant with such rent; 
and in taking the' said account 
the said Deputy Remem- 
brancer is to make annual 
rests. And it is further or- 
.dered and decreed by the 
Court, that what shall appear 
to he coming doe and owing 
from the said defendant Court^ 
on account of such rents and 
profits, and otherwise, as afore« 
said, be applied in the first 
place in payment of the inter- 
est, and afterwardfl in reduc- 
tion of the principal, of the 
said purchase money ; and in 
taking the said accounts, the 
said Deputy Remembrancer is 
to make to all parties all just 
allowances, and particularly 
to the said defendant Richard 
Courts for all sums of money 
laid out and expended by the 
said defendant for all material 
repairs and lasting ImproTe- 
ments (if any) made by him 
npon the estate and premises ; 
and in case what shall appear 
to hare been so laid out by 
the said defendant for mate» 
rial repurs and Ustin|^ Im- 
jproTements, shall not be «• 



18S0. 



OLiv£a 
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18S0. tisfied by the rents and profits 
^^^>^^^ of the said estates, or the fine 

"w.** ®' premium received by the 

Court. ^aid defendant Richard Courts 
as aforesaid, it is ordered by 
the Conrt that the same be 
added by the said Deputy Re« 
membrancer to the priadpal 
of the said purchase money, 
and carry interest until the 
lame shall hare been satisfied 
by the subsequent rents and 
profits of the said estate; and 
it is further ordered and de* 
creed by the Conrt, that upon 
payment by the said plaintiff 
JEifward Oliver^ of what (if 
any thing) the said Deputy Re- 
membrancer shall report to be 
da9 to the said defendant 
tikhari Cowrif upon the ba« 
laqce of the accounts herein* 
before directed, that the said 
dtfendant Richard Court do 
reconvey the said estato and 
premises to the said Edward 
OffP^Tf or us be shall direct| 

' free from »U incnmbntncesi 

mud^t dope, end inffered by 
(bf 9Aid defendant. Anditii 
forthor ordered by the Court, 
tbet the defendant George' 
fFafdrefi dio join in snch con* 
T«yance| and that the same b9 
MUled by the said Deputy 
B^membrancer, in cas9 the 
p^rtifs 9baU differ about tb« 
fim^ Af d U is UiO^r or* 
ibnd «n4 4tcre^ by tto 



Court, that it be, and it ia also 
hereby referred to the said 
Deputy Remembrancer, to 
take an account of all timber, 
or other trees felled or cut 
down by the said defendant 
Rkhard, Courty or by his ser* 
f ants or agents, upon and from 
off the said estate and pre* 
miseS) and how the same hai^e 
been applied and disposed of, 
and also to take an account of 
all waste, if any, wilfully doney 
or committed or suffered to be 
done, or committed upon the 
said premises, by thd said der 
fendant Rtcfiard Courts or by 
any other person or persons 
claiming under him, and to set 
4 Talne upon such timber and 
waste (if any) committed, by 
the said defendant as afor«« 
said, and charge tb^ said da* 
fe^dant Richard Court j there* 
with ; and in taking thf seve^ 
ral accounts hereby directed, 
the said Deputy Remembrancer 
is to, make to all parties all 
just allowances, jpc. And K 
is flirther offered, adjodged| 
and decreed by the C9urt| 
that it be, and it is hereby rtv 
ferred to the said Deputy V^ 
membrancar to tax t|ia sai4 
plaintiffs their costa of this 
snit to the hearing of tbii 
canse^ whicb oosts^ wheo 
tixedi ar^ to be paid by the 
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to the said plaintiffs, their so* 
Iicitor, or clerk in Court. 
And it is hereby iiirtker or- 
dered and decreed by the 
Court, that the said plaintiffs' 
bill be, and the saqi^ji Ji^rebj 



dismissed, as against the said 
defendants Thomas Hill and 
Fr^clr flii^erJ: bat the Court 
doth not think proper to giTO 
the aaid last named defendants 
their costs of this suit. 



»1 



1820. 



Cqubt. 
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1S20. 
^*-^"^^'"^' HOUSE OP LORDS. 

jiprit 18, 81 

«6. ' ' 

June ftfOf 10» 

II. NOEL r. Lord HENLEY, (a) 

^. *?.'•*?' '" rXlHIS case came on upon an appeal from thte decree 
mori'p^^^ -L of the Lord Chief Baron of the JOth of Maj/j 1819, 
certain estates j^^ consequence of the declaration contained respecting^ 
saraborrowed the mortgage debt of 20,000/. and interest, to Lady 
J^Jiiof ^ay". ^^b^ri Manmrs, and the 5,000/, by the will directed to 

mg portions be paid to the testator's late uife. 
charged upon 
the Kame es- 
tates by the tij^ appellants were Sir Hafpk and Lady Noely and 
marriage set- ,,,,,.-,., ^ , » • i » t 

tienient or his the Honourable f^alhamtl Curzon, and Lord and Liady 

?h5seViluhe Tamworih^ as the next of kin of thfe testator; and the 

testator grounds of the appeal as stated in the printed cases of 

tKw«-^'" the appellants were,- 

not the per- 

thrliSto?^ 1. With respect to the mortgage debt of 20,000/. and 

and therefore interest, to Lady Robert Manners; it was contended that 

where the tes* 

tator had de- ' the same was, according to the true construction of the 

vised other ^jj|^ made payable out of the monies to arise from the 

sold, and the sale of the real estates devised in trust to sell as afore* 

Xwe^ inter' ^^'^> '^^ exoneration of the testator's personal estate. 
«li«, to dis- 
^t\^^ 2. YiMh respect to the 5,000/. by the will directed to 

debt in exo- be paid to the testator's wife, Lady Wentworth. the ap- 
neralion of "^ ^ ^ » r 

the mortgaged property, and gave the residue to the respondents, and bequeathed 
his personal estate to his wife, who died in his lifetime ; it was held that the mort- 
gage debt was, notwithstanding the fieiilure of the bequest to the wife, to be paid 
out of the produce of the real estate directed to be sold. 

One of the sums directed to be paid out of the produce of the estate directed to 
be sold, was a sura of 6,0001. in satisfaction of a similar sum settled upon the wife 
in the event of her surviving her husband; and it was held that this sum, sunk for the 
henefit of the persons entitled to the residue of money arising from the sale» was 
not a resulting trnsi for the heir. 

, (a) AnUy til. 
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pellant alleged that there was a resulting, trust thereof 18S3; 
for the appellants. Lady Noel nnd Nathaniel Curzon^ as 
the testator's co-heirs, in consequence, of the testator's 
wife having died in the testator's lifetime. 

Lastly, They insisted that nothing more was given to 
the persons entitled to the residue of the monies to arise 
from the sale of the said real estates,* than so mech as 
should remain of those monies after making the several 
payments thereout directed to be made : and amongst 
such payments, the mortgage debt to Lady Manners, and 
the 5,000/. to the testator's wife. 

The respondents, on the other hand, submitted that 
the decree respecting the S0,000/. and 5,000/. wasTight, 
and ought to be affirmed for the following reasons : — 

1. With respect to the mortgage debt of 20,000/. and 
interest to Lady Robert Manners, they contended that, 
according to the true construction of the will, the 
monies to arise from the sale of the real estates de- 
vised in trust to sell were not intended by the tes- 
tator to be applied in the payment of such mortgage 
debt in exoneration of his personal estate: but that, 
if such exoneration was in any case intended, it . was 
intended only in favour, or for the benefit, of the tes« 
tator's wife Lady Wentworth, as the testator's re- 
siduary legatee, and not generally in exoneration of 
his personal estate. And as the testator's wife died in 
his lifetime, and therefore could not take the benefit so 
intended to her, such benefit should not be intended to 
the appellants, the next of kin of the testator, who were 
not in the testator's contemplation as the objects of his 
bounty. 

2. With respect to the 5,000/., by the will directed 
to be paid to the testator's wife l^ady Wentwerth, the 

2A 
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purposes for wbieh it Was to be paid bethg" expressly de^ 
clared, in tbe will, to be in part payment of a con- 
tingent debt, wbich debt never bad (and never could)* 
become due, tbe sum to be paid in part 'satisfaction of it 
ought not to be raised at all. 

Tbe decree of tbe Lord Chief Baron having been 
made on tbe supposition that tbe debt of 90,000/. to Liady 
Robert Manners was the personal debt of tbe testator, 
and the judgment of the House of Ixirds reversing that 
part of the decree having proceeded upon the ground 
that it was not Lord WetUworMs own debt, it becomes 
necessary to state more fully the circumstances under 
which that debt arose. 

By the marriage settlement of Edward Lord Went* 
worthj the father of the testator Thomas Lord Went'- 
worth bearing date the 18th and 19th days of Jufyy 
1744, a term of 500 years in the devised estates in the 
counties of Leicester and Warwick was created and 
vested in trustees, upon trust for raising thereout the 
sum pf 8,000/. for the portions of the younger chifdren of 
the marriage, of whom there were three, vix. Judith^ 
Elixabethf and Sophia. 

The same Edward Lord Wentworth by his will, ^ated , 

iSth January^ 1774, gave to every of his said three 
daughters Judith^ Elizabeth, and Sophia, the sum of j 

5,000/. over and above the provisions made for them by i 

his marriage settlement. He also gave some other I 

legacies; and charged his personal estate, and in aid 
thereof his real estates, with the payment of the said 
legacies. He gave all his real and personal estates so 
charged to his son the testator Thonuis Lord Wentworth, 
his heirs, executors and administrators, and appointed 
him sole executor. 

E^ard Lord Wentworth died in the ycmr 1775, where* 
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jiipon the testator Thomas Lord Weniworth succeeded 183S. 
to the estates in the counties of Leicester and Warwick^ 
subject absolutely to tlie payment of the 8,000/. ; and, in 
aid of his father's personal estate, subject io the three 
legacies of 5,000/. each, and the other legacies given 
by his father's will. The personal estate pf EdtWard 
Lord Wentworth was insufficient for the payment of 
his debts* 

By indentures of lease and release beariiig date the 
9th and 10th days of October^ 1776, and made between 
the testator Thomas Lord Wentworth of the one part and 
Joseph BouUbee of the other part, Thomas Lord Went" 
worth conveyed to Mr. BouUbee the Leicfistershire and 
fFarwickshire estates in mortgage for 15,000/. ; an^. by 
an indenture of assignment bearing date the S9th d^y .^f 
Sejaembery 1777^ the surviving trustee of the term of 
five hundred years assigned that term to a trustee for 
Mr* BouUbee for better securing the mortgage mpney. 

By another indenture of mortgage bearing ^ate the lOMIJi 
day of Oct.y 1777, tbe testator Thomas Lord Weniworth 
mortgaged the same estates to TAr. Botdtbee for the fur- 
ther sum of 5,000/. These two mortgages for 15,000/. and 
.5,000/. were created by the testator ; and the suins^cared 
were borrowed to enable him to discharge and pay ofT 
the 8,000/., 4fae thr^ legacies pf 5,000/. each, ^and the 
other legacies charged on the estates. Tl^ i|iQney raific^d 
W^ applied in paying oiF the same ifi t|ie y^ars 177$ and 
J777,iind Jftfith Noel, Elizabeth iVoe/,and Sophia NqeJ^ 
accordingly in those years executed find gave to their 
brother the tef jlatpr Thonu^ Lor^ WetitWjorth releases 
and discharges for their respective proportions of the 
«^^l of 8,POO/., an4 for their ^id le^^acies of 5,000/. 
e^ch. 

By indentures pf lease and ire^^s^e Jst^&rkig d^tf tbe 
2Ag 



Noel 
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1S23^ 10th and 11th days of September y 1792, the inorfgage 

debts or sums of 15,000/. and 5.000/. were transferred by 

17" the heir at law devisee and executor of Joseph Boultbee 

. ENLEY. ^^ Lady Robert Manners, and formed the principal sum 

of 80,000/. in the will of the testator Thomas Lord Went- 

worth stated to be due and owing to her on mortgage. 

Mr. Shadwell and Mr. Ixycatt^ for the appellants. 

Mr. Martin and Mr. Newlandy for the respondents. 

June 9. l^rd Redesdale. 

The question in this case arises upon the dispositions 
contained in the will of Lord Wentworth, and the decree 
which has been pronounced by the Court of Exchequer 
upon a suit instituted with respeet to those dispositions. 

Lord Wentworth had two estates, one which may be 
called the Leicestershire or the WentvDorth estate, and 
the other the Rownet/ estate. The first he was entitled 
to from his father, the other under a settlement as heir 
af law of Mr. Rowney; and the disposition he made by 
( his will was, to settle all his real estates, except the es- 

tate which he took under the settlement as heir at law of 
Mr. Rowney^ upon certain trusts which it is iiot neces- 
sary now to state. With respect to the Rowney estate 
he disposed of that in this way : — he gave it to trustees 
in trust to sell and convert into money : the consequence 
. of which was. that he made that estate no longer rieal bikt 
personal estate, by the conversion of it into money ; and 
then he directed the application of that money. 

The first application which he directed was, that the 

money to be raised by the sale of the Rowney estate 

should be employed in exonerating his Leicestershire es- 

' tatefrom certain mortgages which were then subsisting 
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upon them.' With respect to one of those mortgages no 18f S. 
question is raised, whether it is or is not to be paid out 
of the money to be raised by the Rowney estate : but, with 
respect to the second, a mortgage of 20,000/., it has 
been . contended that the money to arise by the sale of 
the Rowner/ estate is not to be applied in the payment of 
that charge in case the personal estate of Lord Went' 
,worth is equal to the payment of it, or if applied, it is to 
be applied so far only as that personal estate may be de- 
ficient. This is contended for on the part of the persons 
who claim the benefit of the disposition made of the re- 
sidue of the money, to arise from the sale of the Rownej/ 
estate. The appellants, who are the heirs at law. and 
nq^ctof kin,on the other hand, contend that this ndortgage 
ought to be paid out of the proceeds of the Rownej/ es- 
tate : but Lady Noel and Mr. Curzon^ who are heirs at 
law as. well as next of kin, and as such entitled to any 
part of the real estate which may be undisposed of, insist 
aUo that if there is any right to discharge this mortgage 
out of ithe personal estate, then that they, as heirs at law, 
are entitled to the benefit of the 20,000/. out of the pror 
ceeds of the sale of the Rowney estate, and not the per- 
sons to whom the residue. of the money to arise by the 
Rowney estate has been bequeathed. 

. The .decree which has been made has been founded first 
upon the idea that the SO,000/.was a debt upontho'personal 
estate.of jLord Wentworth^ as well as upon his Leicestershire 
estate ; and therefore it has declared that, the personal es- 
tate ought to be applied in payment of that debt, and not 
the money to be raised out of the Rowney estate ; and 
because, the personal estate was sufficient, the Court has 
determined that the persons who claimed the benefit of 
the .money to arise ^byth^ sale of . the Rowney e^idXe 
should be benefited by that construction. But, looking 
at the will of Lord Wetitworih with respect to the dis-» 
position of the Rowney estate, it seems to me perfectly'. 
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I82S. clear that the persons who claim the benefit of the money 
to arise by the sale of the Rownty estate can have no 
claim whatever to this sum of 20,000/.; for the disposi- 
tion which he makes by his will is this : — he directs the 
whole of the Rowney estate to be sold, and the money to 
be applied, first, in payment of a trast charge by way of 
mortgage on the Leicestershire estate in respect of whicb 
no question is made by either party. He then, in the 
same language, directs the S0,000/. charge to be paid in 
the same way, and all interest due at the time of bis death, 
and all expenses that should be incurred in removing the 
charge from the Leicestershire estate ; and then he gives 
certain sums of money to various persons, and parti- 
cularly the sum of 5,000/., to his wife ; and, after those 
deductions, he gives the remaining money upon the trusts 
expressed in his will concerning that property. Now 
the person claiming this 5,000/. can claim nothing but 
what is given by this will. That sum of 5,000/. is given 
by way of legacy to Lady Wentworth in part satisfaction 
of a certain demand which she would have against Ijord 
Wentworth out of her property, if he had not made that 
disposition, and she had survived him. Now if any pro- 
perty is given by a will in the nature of a legacy io a per- 
son in being at the time the will is made, but who dies be- 
fore the testator, that legacy of course becomes lapsed, 
and no longer payable. - That is a contingency to which 
every person, who makes a disposition by will, must be 
deemed to know that such a disposition is subject ; and, 
although it is contended on the part of the heirs at law, 
that this 5,000/. arising out of the sale of the Rowney 
estate should be applied for their benefit as so much real 
estate undisposed of by the will, I conceive that that is 
not the true construction of the will ; because, having 
given that 5,000/. in the shape of a legacy which in its 
nature must be subject to that species of contingency, 
that contingency is one which he must be supposed to 
have looked to for the benefit of those persons to whom 
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lie gave the residue of the movey to arise by sale of the ]835. 
Rownejf estate ; and, therefore, it seems to me that the 
decree is perfectly right in the manner in which it has 
tdisposedof that question, by holding that that 5,000/. Hbnlbt. 
is not to be raised out of the money which may be raised 
by sale of the real estate inasmuch as that contingency 
has happened to which the testator is supposed to have 
looked at the time he made his will. 

With respect to the SO,OOD/., however, it is directly 
the reverse. That WfiQOL was a debt existing upon 
his Leicestershire estate, a debt which was certainly 
subject to no contingency ; and, therefore, when he 
directed the 30,000/. to be taken out of the money te 
be raised by sale of the Rowney estate, he must have 
intended that those who are to take the residue of the 
money arising from the Romne^f estate should take finch 
residue subject to the payment of that sum of 9Q,0Q0/. 
I think, therefore, that there really is no qqestipq prfi- 
perly belwean iho persons who are entitled to the 
surplus of the money under his will arising from the 
sale of the Rowney estate, and the persons who are 
entitled, as bis next of kin, to his personal estate. The 
decree has treated the 20,000/. as a debt affecting tbp 
personal estate of Lord Weniz^orik / and, upon the sup- 
position that the personal and real estate are both charge- 
able with the payment of it, has directed that the personal 
estate shall be first applied. This is founded upon cer- 
tain rules which have been long established in the Courts 
of Equity, which are commonly called rules for roaf shsil- 
ling of assets, that is, for applying the real and personal 
property of a person dying intestate or testate in pay- 
ment of his debts according to a certain order established 
by those rules. And certainly, although a debt is par- ^ithou^^h a 
ticularly charged on real estate, yet if it is a personal debt is parti- 
debt of a testator, or of a person dying intestate, it is ^ upon real 
perfectly dear that according to the course of established ?!^^l^^^ '- 
rules the debt, though charged by way of mortgage on sonal debt of 
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18S3. the real estate, is to be taken in the first place out of 



Noel 



the personal estate if the personal estate will extend to 

^pT^ the payment, or so far as it will extend. But this 

BNLETT. i^^g always been considered as a right existing; on the 
the party con- ^ ■ • i 

tractiDgit, it behalf of the person, whether detisee or heir at law, 

in^Sieft^i^'^ who may claim the real estate." A right in that person to 

place out of insist qpon having the personal estate so applied. The 

cstote."**"* fi''st question, therefore, in that view of the case which 

would arise here, between the persons entitled to the 

Zefces/er«Af re estate, upon which it was originally charged 

by way of mortgage, and the persons entitled as the next 

of kin or residuary legatees to the personal estdte, is 

whether the 20,000/. was under the circumstances to be 

considered as the personal debt of the testator ? 

A creditor lx)oking at the original constitution of the debt itself, 

riSt tolJ^ I think a great doubt might be raised whether it ever 
mandadebt was a debt upon the personal estate of the testator ; I 
pereonaf es- i^ean a debt which any person but a creditor had a right 
tate, which fo demand against the personal estate • for a creditor 
law or'devisee '"^y ^^^^ ^ ^^S^^ *^ demand a debt against the personal 
of the real es- estate which the heir at law or devisee of the real estate 
have a right may not have a right to require to be paid out of the 
to require to pergonal estate in exoneration of the real estate. Thiis, 
the personalty for instance,' if a real estate comes to a man subject to a 
©n^e^rear^ mortgage, and upon transfer of that mortgage that per- 
tate. son covenants for payment of the mortgage money, that 

comesto a**^ is not a debt which is to be paid out of the personal es- 
man subject tate in exoneration of his real estate for the benefit of 
ga?e, and ^^^ ^^^^ ^^ ^^^9 because the debt was not originally his 
upon a trans- debt ; and I think a great question might be raised in this 
mortgage the case whether the S0,000/. charged upon the Leicestershire 

person taking estate ought to be considered, at least with respect to a 
the estate ° ' "^ . 

covenants Considerable part of it, as a debt which was originally 

ment'onhe ^^^ debt of Lord ffentworih in the sense in which those 

mortgage words are commonly understood. But I think ' it is 

not"a debt '^ scarcely necessary to agitate that question, because Liord 

payable out Wentworlh upon his marriage made a settlement of the 
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Leicestershire estate, which was then subject to this 18t3« 
mortgage; and in that settlement he . cautiously pro- 
vided that the persons claiming the Ijeiceslershire es- 
tate under it should not have a right to call upon Hbnlbt. 
him for payment of this debt. Anxious words are used gonalty m 

in that settlement, the effect of which would certainly be exoneration 
XL 1 . . , . 11 ... of the real cs- 

that no person claiming under it would require bim to tate for the ' 

pay out of his other property, whatever it might be, that ^^^^^'/^[i^' 
mortgage : but must take subject to this mortgage. All 
the limitations in that settlement, however, terminated 
with his death, because Lady Wentworth died before him, 
and there was no issue of the marriage ; and, therefore, 
be had full power to dispose of the Leicestershire estate ; 
and, if be had made no disposition, it would have de- 
scended to his heirs at law. . 

This was felt in the argument on Ihe part of the re- 
spondents; and they contended that inasmuch as all the 
limitations contained in the settlement were at. an end, 
the question was between the persons who might claim as 
heirs at law of Lord Wentworth^ if he had died intestate 
as to the Leicestershire estate and possibly his devisees, 
if he had disposed of it, and his next of kin, and the per- 
sons who might be entitled under the settlement to his 
personal estate. But I confess it strikes me that it 
. would be dangerous to hold that the question could be 
so framed, because the consequence would be that it 
might for a century be uncertain whether the personal 
estate of a person standing in the same situation as that 
in which Lord Wentworth stood was or was not to be 
liable to the payment of such a demand. For if Lord 
. Wentworth had left issue, and the issue had for a century 
be^n in the possession of this Leicestershire estate with- 
out having barred the remainder to the right heirs of 
Lord Wentworth^ and then the right heirs had become en- 
titled to the estate at the distance of a century, the per- 
.fional estate, if not dissipated, which it might.be in the 
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1833, and out of no other fund-, if the produce of the Rowney 
estate should be sufficient for that purpose. 

But it is contended that this was intended only for the 
benefit of Lady Wentworth in ca«e she had survived him, 
that she might enjoy all the benefits he had ^iven to her 
by his will ; and, amongst others, the residue of his per- 
sonal estate. This may have been in his view : but I do 
not see that it was exclusively so. He appears, however, 
to have had in view that Lady Wentworth might refuse 
the dispositions contained in his will, and insist upon the 
terms of his settlement by which she was entitled to very 
considerable sums of money ; and he, therefore, made a 
provision in his will for the purpose of preventing any 
dispute in his family, upon that subject by giving her an 
ample compensation for whatever she might be entitled 
to.. But he has so expressly declared his intention that 
the Jjeicestershire estate. should be exonerated from this 
S0,000/., and all interest which should have accrued at the 
time of his death, and all costs, charges, and expenses 
which might arise by freeing the Leicestershire estate from 
that burthen, and that it should be repaid out of the 
money to arise by sale of the Rowney estate, that I think 
it is impossible to suppose that he had it in contemplation 
that this debt should be paid out of any other fund, pro- 
vided that fund should be sufficient for the purpose, his 
intention was that as far as that fund should be sufficient 
for the purpose that should be the fund applied. It was 
probably not in his contemplation at the time that it would 
not be sufficient for the purpose ; and T apprehend the fund 
is not only sufficient for the purpose, but is very ample. 

Under these circumstances it appears to me that the 
decree ought to be affirmed so far as relates to the sum 
of 5,000/. given by way of legacy to Lady Wentworth^ 
because that sum was given as a legacy, and therefore 
must be supposed to be intended by the testator to be 
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G^iven subject to all possibilities which might happen; 1833. 
and, among others, the death of the legatee in the life- 
time of the testator. But this 30,000/. was given subject *'X! 
to no contingency. It was a debt demandable out of his enley. 
Leicestershire estate; demandable, unquestionably, by the 
creditor out of his personal estate ; but a debt which he 
himself had in his lifetime anxiously provided in his 
marriage settlement that the persons claiming the Leices* 
terskire estate under that marriage settlement should not 
be at liberty to demand against him. I therefore con- 
ceive that the decree in this respect ought to be varied ; 
and that it ought to be declared that that mortgage of 
S0,000/. affecting the Leicestershire estate with all in- 
terest due at the death of Lord fVentworthj and which 
hi^s since accrued, and all costs, charges, and expenses 
attending the exoneration of the Leicestershire estate 
> from that mortgage, should be paid out of the produce 
of the Rowney estate. 

The Lord Chancellor, Jmu lo. 

(After stating the will) the bill was filed in this case 
by the persons entitled to the monies to arise from the 
sale of the real estates which the testator had directed 
to be sold, praying that the will might be established, and 
the trusts carried into execution ; and contending that as 
the wife of Lord Wentworth happened to die in his life- 
time, his personal estate was applicable to the payment 
of all the debts which had been made payable out of the 
produce of the real estate. 

The Court was of opinion, first, that the 5,000/. was 

not payable at all ; and, secondly^ that the 30,000/. was 

to be paid out of the personal estate. And the principal 

question now before the House is whether the 80,000/. is 

' fd be paid out of- the personal estate. * Upon the general 

' rule of law there can be no difiiculty in stating that if a 
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18S3. man makes a mortgage in the ordinary terms in which 

^^^^"^^^^-^ mortgages are made, he makes his real estates merely a 

1^. '' pledge for the debt ; and his personal estate would be 

Henley. g^g^ applicable to the payment of his mortgage debt in 

ease of his real estate. And if he were by his will simply 

to devise his mortgaged estate, without saying more, a 

court of equity has said he could not give otherwise than 

subject to the mortgage; and, therefore, his saying 

'^subject to the mortgage'" shall make no difference lis to 

Where a man the application of the real and personal estate. But if a 

t*te*"biwtto g^*"^f^^her makes a mortgage, and the estate comes af- 

m mortgage, terwards to the SOU of the grandfather for life, with re- 

tran^of oiaiiider to his first and other sons in tail, and the mort« 

that mortgage gagee calls in bis money (in which case there must be« 

payment of transfer of the mortgage ;) although the father must join 

the mortgage Jn fj^^ transfer of that mortgage, and would be called 

money, the ^ « » 

covenant will upon in all probability to covenant for the payment of 

only^i^a co^ ^^^ money, yet as between his real estate and personalty, 

lateral seen- the real estate not having been originally his own, the 

Mrsoaal ^ Court would only consider his covenant a cc^lateral se- 

tate will not curity, and bin peisunal eitate would not be applicable 

Sth'^Kn- to the payment of the mortgage debt. And Lord Tl^ur- 

stance, and low has said very generally^ that although a mortgage 

original ^ bore interest at four per ceni.^ which upon the tcans&r 

mortpge ^^ raised to five per cenLj yet the additional one per 

boremterest '^ '/ '^ 

mt 4 per cent. Cent, wjts not a charge upon the personalty. 

and upon the 

transfer, it be 

raised to 5 per It may also be stated to your Lordships that ibe n^ere 

ditional 1 per *>^"®8t ^^ personal estate to a person will not exon^ 

cent, will not rate that personal estate so bequeathed from a liability 

upon^the^- ^^ exonerate the real estate in a case where, if the party 

sonalty. had died intestate, the persooal estate would be liable; it 

would aeen, therefore, to follow of coursoythat in order to 

, esonecatelhe personal estate, it musthavebeen cliear.apon 

il»ftce«f Ike wall that the jH9r8onal estate ^firas not meant 

to be JBO. applied, but g^ven to another. Then if th^ gift 

to th^ other failed, tbe personal eatafe would uq)L be 



CASES IN THE EXCHEQUER. SS7 

giyen at all ; and there are cases ^hich say that where a 1883. 
gift of personal estate fails, being undisposed of, it shall ^^^^^^^'^ 
be applied as if it had not been given at all : but all «• 

those eases must be. looked to according to their err- 
eumstances. I have, therefore, looked into the mar- 
riage settlement referred to by the will, because the 
obligations as to Lord Wentworih^ personal and real 
estate arise out of that marriage settlement; and I find, 
that the father of Lord Wentworth had charged his 
tVarzsdc^shire estate with portions for his younger child- 
ren, there being three, of 5,000/. each ; and these TFar* 
wickshire estates became the property of Lord Wentworth^ 
subject to those charges. And I apprehend if nothing had 
been done by him, but he had died leaving the real es« 
tateto descenid subject to those charges to others after 
him, at the death of his father, this must haye been 
considered as a debt of the estate, not a debt of the lat^ 
Lord ; except so far as he might have possessed per- 
sonal estate, in respect of which he might have been tiar 
ble. . He afterwards raises money, and executes instru^ 
ments, wblcti appear to be uuihi o g « o rc 4han ordinary 
iftortgages for the repayment of the money which he had 
raifie'd in order to enable him to pay off those charges. 
After that he marries the late Lady Wentmorth ; and 
upon that marriage a settlement is made, which takes no^ 
tice of the circumstance that the estates were subject to 
those iti0t*tgt^es. And then it goes on to settle the estate 
in this way : after providing for what is to be done with 
the money which the lady brought into the family, the es- 
tates in JLeicesierslUre and Warwick are settled to himself 
for life, subject to the mortgages in question. They are 
9Qttled to him after a provision for pin-money, and a pro- 
vision for her in case she survives him. They are then set- 
tled upon the first and other sons of the marriage, sutgect 
to those mortgages ; atid the final use is to his right heirs 
frrthen his Letcesterskire and Warwickshire estates beiB|^ 
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1883. thus settled, and the different branches of those who should 
succeed him being all of them pointed out, the words 
'^ taking subject" being expressly repeated in the creation 
of eyery use and limitation which is to be found in this 
settlement from the beginning to the end, he then makes 
his will. And, making his will, — what does he do ? 
Why, conceiving it would be an advantage to the family 
estates in Leicestershire and Warwickshire^ he directs 
that the other estate (the Rowney estate) should be sold, 
and out of the money arising from the sale, first S,000/. is 
to be paid to Haworth^ which was not a mortgage of his 
own ; he then directs the 5;000/. to be paid, which was 
only to be payable upon a contingency ; and that not 
having happened, no direction is given, the' will having 
failed with reference to that part of it. Then he directs 
the sum of S0,000/. to be raised out of the estates he 
bad devised to be sold to be applied in payment of those 
mortgages which had so affected the Leicestershire and 
Warwickshire estates ; and after all those payments have 
been made, and after his other debts have been paid so 
far as bis persQnal csiute would pay lils otber debts, he 
directs the residue of the monej to be reconverted 
into land, but which might never be converted into land, 
to be enjoyed in moieties to those persons who are to take 
by virtue of the testamentary words ^^ that money." 

The first question one asks is as io this S0,000/. ; and 
it struck me very early in the argument that in order to 
construe this will which refers over and over again to 
this marriage settlement, we must see what the effect of 
it is, upon this fund upon which this question has arisen. 
Now I should be glad to ask any one this question. 
Xford Wentworth has died* without any issue that would 
take under the limitations of that settlement : but, hav- 
ing so died| the case might have been just the reverse. 
He might have had ten sons. Could they have been said 
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io take under Uiis marriage setllenent when it h exone- |^^. 
fated of the interest in these mortgages when all the co- 
renants for title throughout except them ? 

Id order to deride this case, we must look to the joint 
effect of the nanmge settlemeiit and the will. The tei- 
tator having joined them yon cannot look at them eepa- 
rately; You must look at their combined e&ct in order 
to determine nrhether this is a case which fells within the 
application of those rules of equity in which it has been 
established in certain cases that the personal estate shall 
be applied towards the discharge of m ineombieance 
upon the real estate. I see, in both Ait repcnrts of this 
case that the Xiord Chief Baron treats this as the personal 
debt of Lord Wentworth. That in one sense it was Ms 
personal debt no man can deny, when he mortgaged bis 
estate, and gave bis bond^ and entered into contracts 
for the payment of the money. It was his debt as be- 
tween him and his creditors: bat whether it was his 
debt as between them and his representatives is quite a 
different question ; for, to determine it to be his debt as 
to the creditors, determines nothing as to a great many 
cases that may be put, whether it is a debt as to the per- 
sons claiming under him. And, as far as I can judge 
upon these cases, the effect of the marriage settlement 
was not brought before the Court of Exchequer ; and, 
therefore, the very instrument upon which the whole 
case seems to me to hinge was not under consideration 
when it gave this judgment; consequently I must take 
the liberty of saying that though the decision of my Lord 
Chief Baron who decided the case might be very right 
upon the case before him, yet your Lordships may not be 
able to confirm it. 

It is upon these grounds, without entering into the 
various cases that have been cited, that it does appear to 
me that the S6,000/. is a^sum which must be raised out of 

2B 
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• 

J893. the estate directed to be sold, Tlie proceeds of that efe* 
(ate must be applied as this testator meant they should 
v?" be applied in exoneration of the mortgages upon the 
Zteicestershire and Warwickshire estates. This case has 
already been stated by a noble and learned lord ; and I 
think that for the reasons which have been given' Iqr 
him, if not for those given by me^ the judgment in this 
respect must be set right* 



Henlet. 



' Decree confirmed as to the 5000/., and varied as to 
the 90J0O0L bequeathed to Lady MannerSy by directing^ 
it to be paid put of the proceeds of the real estates d^ 
vised to be sold* 



INDEX 



TO tHE 



PRINCIPAL MATTERS; 



A. 

ACT OF BANKRUPTCY. 
See Bankrupt. 1* 

ADMISSIONS. 
The reading of admissions from an 
answer in a tithe cause to prore 
cccnpation, confined to thal^part 
which related to lands in defend- 
ant's occupation at the time of 
filing the bill, and plaintiffs not 
allowed to read that part which 
related to lands of which the de- 
fendant became subsequently pos- 
sessed. Rumney ▼. Beale 

Page 36 

AGISTMENT. 
See Tithes 6. 

ALMSHOUSES. 
See Mortmain 1. 

ALTERAGE. 
See Endowment ^. 

AMENDED BILL. 
Where a bill has been amended, the 
amended bill is the only one upon 



record. The original }A\\ there- 
fore cannot be read as evidence to 
prove what a plaintiff considered 
his right to be at the time of filing 
it. Hakt T. Vomfret. Pomfrei 
T. Hahi. Page 141 

ANSWER. 

1. See Admissions. 
% See Pleading 1» 

ASSIGNEES. 
See Bankrupt 1. 

AUCTIONEER. 

1. A purchase by an auctioneer of an , 
estate which he had been employed 
to sell, set aside after a lapse of 
thirteen years. Oliver andOihers 
T. Court and Others^ 301 

2. See Interpleader 1) 2». 



B. 

BANKRUPT. 
1. A trader malies a conveyance of 
all his real and personal property 
3B 2 
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to trostees to sell for the beoefit 
of kis creditors, under which the 
trustees contract to sM ceitain ^ 
lands to defendant. The contract 
not being completed, thej file a 
bill against the defendant for a 
specific performance : bat, before 
answer, the trader becomes bank- 
rnpt, and his assignees file a sup- 
plemental bill to enforce the con- 
tract ; heldf that although the con- 
reyance to the trustees was an act 
of bankruptcy, the assignees may 
compel the performance of the 
contract made under It. Goodwin 
andOiheny.Lighibo^.Page 153 
9. 5tfe Partnership. 

BEQUEST. 
1. See Leoact 3. 
% See Residue 1, 2. 

8. &«^AB8HALI.INO ASSSTS 1. 

BILL AMENDED. 
See AiiEimED Bill. 

BILL TO ESTABLISH A 
MODUS. 
See Modus 4. 

BOND. 

1. Where a bond is Toid, a repay- 
ment of Interest which has been 
paid on the supposition of Its being 
ralid, will be decreed. Hitchcock 
T. GiMngi. 9 

3. See Vendor and Vendee % 

BOOK. 
See Hugo Wells. 

C 

CALVES. 

Sec Tithes 10. 



CHARGE, Putting in. 
See Tithes 35. 

CHARITY. 

1. The Court has jorisdiction of all 
charities under 53 Geo. 3. c. lOl., 
for the purpose of administering 
the funds, OTOn though created by 
royal charter. Secus^ where the 
purpose Is to regulate the charity 
only, In which case the Crown only 
can Interfere by Tirtue of Its tIsI- 
tatorial power. Ex parte Matthew 
and Others in the matter of Chert' 
sey Market. Page 174 

3. A petition for the restoration of 
a market-house, &c. which had 
been erected on land granted by 
royal charter, for the purpose of 
holding markets and fairs thereon, 
the tolls of which were to be ap. 
plied to charitable purposes, (but 
which had been pulled down and 
rebuilt on another {Hcce. of land,) 
on the ground that the remoTal 
had been prejudicial to the market 
tolls, &c. Dismissed with costs : 
It appearing that the market-house 
had been pulled down and rebuilt 
with the consent of the lessee of 
the manor under the Crown, and 
of the InhabiUnts of the towa, 
who had defrayed the expenses by 
Toluntary subscription] and that 
the tolls of the market had not 
been Injured. EpB parte Matthew 
and Others in the matter of Cherts 
sey Market. 174 

3. The petition was presented against 
the representadres of one of sese- 
ral trustees, alleging, that hawaa 
the sole acting trustee : held that 
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. . (he other tmsteeS) or their repre- 
sentatires, ooght to hare been be- 
fore the Conrt, they haTiog as- 
aeoted to the acts coinplainal of. 
Ex parte Matthew and Others in 
the maiier of Ckertii^ Markets 

Page 174 

4b A tisatator giTOB the residue of his 
personal estate forthe maintenanoa 
and endowment o£ two 8Ghool|,&c, 
and recominends that at a con- 
▼enient time his money shall be 
collected and laid ont in the pur- 
chase of a freehold messiiage) &c 
to be a perpetual endowment for 
the support of the school : held 
that the bequest la Toid under 
9 Gea^ 2. c. 36. Kirkbank 1. ^ud- 
eotu 959 

CHOSE IN ACTION. 
See SPECIFIC Performance 1. 

CLOVER. 
See Tithes 22. 

COMPARISON OF HAND- 
WRITING. 
See Evidence I. , 

COMPOSITION REAL. 

1. A composition real, or grant of 
tithes, made by a vicar to the lord 
of a manor, in consideration of 
his finding a priest to officiatB in a 
a chapel, &c. previously to the 
32 Hen. 8. c.7., and supported by 
evidence of constant perception 
and compliance with the condi- 
tions on which it was made ; held 
to be valid. Ridhyy. Storey. 157 

2. See Tithes 1. 

CONTINGENCY. 
See Vendor and Vendsi^ 1. 



CONTRACT. 
See Vendor kxn^ Vendee 2. 

COSTS. 

Costs decreed agunst a mortgagee 
under circumstances. Taylor v. 
Baker and Others. Page 71 

CROWN. 

1. A» equitable mortgage by a de- 
posit of title deeds, established 
against the cUim, of the Crown 
under an eitoat.. Cusberd v. M-' 
torney^Generaly 238 

2. &e CHARixr 1. 

3. <S^ T^TBES 23. 

CURTILAGES. 

i&e Endowment I. 

CUSTOM. 
See Tithes 10, 11, 12,^ 13, 14, 15, 

16, 18 

D. 
DEBT. 

1. See StecIfic Pervomance 1. . 

2. See Residue 1.. 

DEPOSIT. 

See Interpleader 1, 2. 

DEPOSIT OF TITLE DEEDS. 

5«e Crown 1. 



E. 
ECCLESIASTICAL SURVEY. 
Ecclesiastical svr^ey not to be relied 
ujtQucu Urake v. Smith and Others. 

112 

EGGS. 
SeA Tixnu l^ 



344 



INDEX TO THE PRINCIPAL MATTERS. 



ENDOWMENT. 

1. The words gardens^ curtUagea^ 
and alterage in an endowmiBnt, 
will not gWe a vicar the tithe of 
j)otatoe$ and /um^iff, or of anj 
other article not known in Eng' 
land at the time. Bnt where there 
appears to hare been a general 
perception of all small tithes bj 
the Ticar, a snbseqnent endowment 
-will be presumed of small tithes 

' t>f every description nnder which 
the rector will be entitled to these 
articles. WiUiams t. Price and 
Others. Page 13 

8. See Hugo Wezxs. 

EQUITABLE MORTGAGE. 
'See Cuowir 1. ^ 

EVIDENCE. 

1. Entries in a book coming ont of 
the possession of a defendant who 
was the grandson of a preceding 
rector, not allowed lo be read as 
evidence to FHPport a modus on 
the testimony of a witness who 
said he believed it to be in the 
rector's handwriting, from com- 
paring it with the original will of 
the rector in Doctors' Commons. 
Randolph v. Gordon and Others. 

88 

S. See Tithes 1, 19. 

3. See Hugo Wells. 
, 4. See Admissions. 

5. See Mortmain !• 

0. See Ecclesiastical Survey. 
7> See Amended Bill. 

EVIDENCE PAROL. 

1. Parol evidence of nninterrupt^ 



payment as far back as living me- 
mory could reach of a modus' of 
8di per acre in lieu of tithe hay, 
not rebutted by terriers stating 
the vicar to be entitled to tithe 
hay, or a modus of Sd. per acre in 
lieu thereof. Drake v. SmUh and 
Others. Page 104 

2. Parol evidence as far back: as 
living memory could reach of the 
uninterrupted payment of a sum 
of 5t. by the occupiers of land in 
a certain district, in lieu of the 
tithe of hay throughout such dis- 
trict, rebutted by terriers stating 
the Ss. to be payable in lieu of 
hay grown in crofts only. Ibid. 

3. The same species of parol evi- 
dence of payments in lieu of a 
variety of other articles rebutted 
by terriers in which those articles 
are mentioned as belonging to the 
vicar. Ilnd. 

EXCHEQUER. 

See Charity 1. 

EXEMPTION, 
See Tithes 3. 

EXTENT. 

See Crown 1. 



EXTRA.PAROCHIAL PLACES. 


See Tithes 23. 


F. 


* FINE, 


See Tithes 4. 


FOALS. 


StseMooui 3. 
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FRAUD. 

1. A person executing a deed for 
the purpose of defrauding the law, 
cannot come into equity for tl^e 
purpose of setting it aside, eyen 
though the instrnment has never 
been made use of : and, therefore, 
if ^.. convey an estate to B. as a 
qualification to kill game, equity 
will not compel a recouTeyaace. 
Roberts y. ttoberis. Page 143 

% See Venjjob and Vendee 2- 

3. iS'ee Partnership. 

4. Sed AtJCTioKEEsi 1. 



G. 

GARDENS. 
Sed Endowment U 

GENERAL WORDS. 
See Tithes 24. 

GEESE. 
See Tithes 13. 

GRANT OF TITHES. 
See Composition ReAi; 1. 

GRASSES. 
See Tithes ^% 

GUARDIANS OF THE POOR. 
See LsoACY 9. 



H. 

HEARING. 

See Admissions. 
See Amended Bill. 
See Pleading 1. 



HEIFER.< 
See Tithes 9. 

HEIR AT LAW. 
See Marshalling Assets 1. . 

HEREDITAMENTS. 

See Tithes 24. 

HISTORY, LOCAL. 
See Mortmain 1. 

HUGO WELM. 

Book of endowment of Hugo TVeUs^ 

Bishop of Lincotn^ receiyecl as 

OTidence. Leonard t. Franklyn. 

Page 34 



IMPROiPRIATOR. 

An impropriator is nof a necessary 
party to a bill by a Ticar against 
occupiers; and if made oiiOy lie 
.mayd^mnr. Bill dismissed against 
him, bat under circnmstances with- 
out costs. Williamson i. Lord 
Lonsdale and Others. 171 

INJUNCTION. 

Injunction to Stay trial trpon merits 
confessed in the answer, granted?^ 
at the sittings, although the notice 
of motion was only serTcd on the 
day before, there being only one 
day of sitting, tiktfward t. 6rrecn- 
uood and Othersi 209 

INSCRliPTlON. 
iSee Mortmain 1* 
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INTEREST. 

1. See Bond 1. 

2. See Legacy 1. 

INTERPLEADER. 

1. An auctioneer is the agent M well 
of the purchaser as of the foodor : 
and If the vendor commence an ac* 
tlon against him for the recoTery 
of the deposit, he majr file a bill 
of interpleader, for the purpose of 
ascertaining to whom it belongs. 
Fairbrather t. PnUteni tmd Jn- 
other. Page 64 

2. The Conrt will order the defend- 
ants to interplead, although one 
of them has not appeared to the 

' bilT, provided the usual process of 
contempt has been gone through. 
Bid. 

ISSUE. 
The Court will not direct an issue 
io Ivronr of a rector where a d^ 
feodftot sets up an 4>pposite title 
which he proves to the satisfaction 
of the Court. WUmoi ▼. Keliabsf 
midOihtrs. 116 



J, 

JUDGMENT. 
See Notice 1. 



KING. 
SceTiTax$9S. 



LAMBS. 

1. See Modus 2. 

2. &e Tithes 11. 

LAPSE. 

1. See Residue 1. 

2. See Mabshallutg Assets 1. 

LEGACY. 

1. Legacies charged on a reversion 
directed to be raised by sale or. 
mortgage, and declared to carrj 
interest from the death of the tes- 
tator, it not appearing from the 
will that the estate charged was 
a reversion. Daoies t. Daoies and 
Oihert. Page 84 

2. Bequest of money to trustees to 
pay the interest and dividend to 
the poor of a certain parish ; held 
not within the meaning of a local 
act of parliament, which vested all 
estates and monies held in trust 
for the benefit of the poor of the 
parish, and not otherwise, speci- 
fically appropriated In the guar- 
dians of the poor in that parish. 
Aitam^'GiBneral v. Freeman and 
Others. 117 

3. See Residue 1. 

LENGTH OF TIME. 
See Auctioneer 1. 

LINCOLN, Bishop or. 
See Hugo Wells. 

LONDON. 

See Tithes 4. 
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M. 
MARKET.HOUSE. 
See Charity % 

\ MARSHALLING ASSETS. 

1* A tesUtor in his lifetime moit- 
giged certain estates to secnre a 
•vm borrowed for the pnrpoie of 
paying portions cliaiged upon tlie 
same estntes bj tlie marriage set- 
tlement of fais father, under whose 
wlU the testator claimed ; heldy 
that this was not the personal debt 
of the testator; and, therefore, 
where the testator had derised 
other estates to be sold, and the 
produce applied Mer alia to dis- 
charge the mortgage debt in exo- 
neration of the mortgaged pro- 
perty, and gare the residue to the 
respondents, and bequeathed his 
personal estate to his wife, who 
died in his lifetime, it was held 
that the mortgage debt was, not- 
withstanding the failure of the be* 
quest to the wife, to be paid out 
of the produce of the real estate 
directed to be sold. Noel ▼. Lord 
Henley. Page 3M 

d. One of the sums directed to be 

' paid out of the produce of the 
estate diriected to be sold, was 
a sum of 6,0001. in satisftiction 
of a similar sum settled upon 
the wife in the erent of her sur- 
Tl?ing her husband, it was held 
tiiat this sum sunk for the benefit 
of die persons entitled to the re- 
sidue of money arising from the 
sale, and was not a resulting trust 
fer the heir. Rid. 

S# Although m debt ft pl»Cleulttly 
charged upon the real estate, yet 
if it be the personal debt ef the 



party contracting it, it is to be 
taken in the first place out of the 
personal estate. Noel t. Itord 
Hmikg. Page M9 

4. A creditor may hare a right to 
demand a debt against the per- 
sonal estate which tiie hrir at law 
or derisee of the real estate may 
not have a right to require to bo 
paid out of the personalty in ezo« 
nerationof the real estate. Ibid. 

S30 

5. If a real estate comes to m man 
subject to a mortgage, and upon 
a transfer of that mortgage the per« 
son taking the estate coTenants for 
the payment of the mortgage mo- 
ney, that is not a debt payable out 
of the personalty in exoneration 
of the real estate for the benefit 
of the next of kin. Ibid. 

0. Where a man takes an estate 
subject to a mortgage, and upon a 
transfer of that mortgage, coto* 
nants for payment of the mortgage 
money, the coTcnant will be con- 
sidered as a collateral security 
only, and the personal estate will 
not be applicable in the first in- 
stance ; and although the original 
iQortgege bore interest at 4 per 
cent.y and upon the transfer it be 
raised to 5 /ler c^., the additional 
I per cent. wiU not be a charge 
upon the personalty. Ibid. 336 

METES AND BOUNDS. 
See Tithes 3. 

MILCH COWS. 

1. iS!» Modus 1. 

2. 5!^ TiTHss 8. 

MILK. 
SSeeTiTHis 9. 
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MODUS. 

1* Modus 6i a penoy for milch cows 
iummered on lands within a pa- 
rish disallowed, becanse of the un- 
certainty of the word summered. 
Rumne^ t. Beak and Otheti. 

Page 35 

% Modus of 3d. for a lamb^ not too 
rank to be sent to a jury* Drake 
t. SmUh and Others. 113 

3. Modus of a penny for erery foal, 
good. Jenkinson t. Ro^iton and 
Others. 127 

4. A bill to establish a modus should 
be filed by certain owners and oc- 
cupiers of land within the parish, 
«n behalf of themselres, of all 
other owners, occnpiersi &c. and 
the ordinary should always be a 
party. Hdes i, Pomfret.- Pom^ 

freiT. Hales. 142 

$. SeeTiTHiEs 3| 6, 65 0, 17, 19. 

6. See Etidence, Fabol If % 3« 

7. See Parties 1* 

MORTGAGE. 
ike Costs. 

MORTMAIN. 

1. Bequest of stock to be laid out in 
rebuilding almshouses. The fact 
that almshouses were in mortmain 
before the Geo. 2. c. 36. proved 
by an old inscription, and an ex- 
tract from a local history. Sham 
T. PkkihM and Others. 92 

2. See CHAB1T7 4. 



N. 



NIL. 



See Tithes 25. 



NOTICE. 

1. Notice of a judgment against »> 
Tender is sufficient notice to put a^ 
purchaser upon making further en- 
quiry. And if he neglect it, and^ 
il afterwards appear that instead 
of a judgment the party has a spe- 
cific incumbrance on the property, 
he will be bound by it. Tai^hr 
T. Baker and Others. Page 71 

%. Costs decreed against a mortgagee 
under circumstances. Ibid. 

3. See VtiNDoa and Vekdee 1. 

NOTICE OF MOTION. 
See Injunction. 

NULLUM TEMPUS ACT. 

SeeTiTuzs 25. 



O. 
ORDINARY. 
See Modus 4* 



PARTIES. 

Im The patron and ordinary are ne« 

cessary parties to a l>ill to establish 

. a modus; and therefore where the 

defendants insisted on several mo« 

. duses and eustoma which were in 

, themseWes bad, but were esta- 
blished by a decree made in a suit 
in this Court, to which the patroa 
and ordinary were not parties, the 
Court refused to allow them, and 
decreed an account. Jenkmsan^r. 
Boyston and Others. ; 12^ 

2. iSee Tithes 21. 

3* Sh Qhabwy 3. 
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PARTNERSHIP. 

i#. being an attorney, prerails upon 
B> to enter into partnership with 
him for the term of fiye years, for 
which he is to pay 1050/., but be- 
fore fonrteen months are expired^ 

A. sues oat a commission of baolc- 
rnpt against H., which puts an end' 
to the partnership ; held a fraud 
on the part of A. ; and he is de- 
creed to pay part of the premium 
which had already been advanced, 
and to deliver np a bond given by 

B. for securing the remainder. 
Hamil and Others ?• Stokes and 
Others. Page 20 

PATRON AND ORDINARY. 

See Parties 1. 

PERSONAL ESTATE. 

1. See Residue I. 

^. See MARSHALLiNa Assets 1. 

PETITION. 
See Charity 3. 

PIGS. 
S^e Tithes 12. 

PLEADING, 
i. It is no objection at the hearing, 
to the manner of stating a modus 
in an answer that tiie defendant 
does not spealL to his knowledge 
and belief. If the answer be not 
sufficient, it should he excepted to. 
IfWiamson t. Lard Lonsdale and 
Others. 58 

2. See Tithes 3, 21. 

3. See Parties 1 • 

4. See Modus 4. •* ' 





POTATOES. 


1. 


See Tithes 2, 7. 




POOR. 


See Legacy 2. 




PRACTICE. 


1. 


See Interpleader 1, 2. 


2. 


See Issue. 


3. 


See Amended Bill. 


4. 


See Injunction. 



PRINCIPAL AND SURETY. 
The obligee and principal in a re* 
plevin bond without the knowledge 
of the surety, enter into an agree- 
ment for a reference of all matters 
in dispute between them to an ar- 
bitration ; and afterwards the prin- 
cipal gires a cognovit acknowledg- 
ing the obligee's right to distrain 
for the sum awarded, and autho- 
rizing judgment of nonpros to be 
entered up in the ensuing Term, 
which was a Term later than that 
in which, according to the usual 
course, judgment might have been 
signed ; held that the surety was 
discharged from his obligation. 
Bowmaker t. Moore. Page 264 



QUALIFICATION TO KILL 
GAME. 

SeeF&xvD V. 



R. 

RANKNfiSS. 
See Modus 2. 
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RAPE SEED. 
&e Tithes 16. 

RECONVETANCE. 
&e Fraud 1. 



See IssuB. 



RECTOR. 



RENT. 



See TiTHss 4. 

REPLEVIN BOND. 

See PaiNciPAL aitd Surbtt. 

RESIDUE. 

1. A testator devises a certain real 
estate to trustees, upon trust to 
sell, and out of the proceeds to 
pay debts which were particularly 
specified, and a legacy, and to pay 
the surplus, after paying so much 
of his other just debts and lega- 
cies as his personal estate would 
not extend to pay, to A. and B., 
&c. ; and afterwards gives his per- 
sonal estate, after paying such of 
his just debts and legacies as were 
not otherwise provided for, to his 
wife. Noel ▼. Lord Henley^ Noel 
T. Strong. Page 211 

2. The wife died in the lifetime of 
the testator : and it was held that 
one of the debts specified, which 
was the testator's own debt, was 
payable out of the personal estate. 
IMd. 

3. SeciM where one of the debts was 
not the prope* debt of the testa- 
tor, but of the person from whom 
he devised the estate in question, 
and was leoured by mortgage on 
the estate. Ibid. 



4. Sectts. In the case of the legacy. 

Noel T. Lord J9efi%, Noel t. 

Strong. Pag^Ul 

ft. See HLmmsslmjjx^ Jk3»Kx% 1. 

RESULTING TRUST. 

See 1IARSHAX.LIMO AbSSTS 1. 

REVERSION. 
See Leoact 1. 

REED GROUND. 
&tf Tithes 17. 



S. 

SITTINGS. 

See IxjuiiCTioir. 

SPECIFIC PERFORMANCE. 

1. Specific performance decreed of a 
contract for the pardiase of r 
debt. fVfigkiandOiher»T,Bett. 

95 

2. See Bankrvkt 1. 

STATUTE. 

1. 32 Hen. 8. c. 7. See Comfosi- 
TioK Real 1. 

2. 37 Hen. 8. c. 13. See Tithes 4. 

3. Geo. 2. c. 30. See Charity 4. 

4. 52 Geo. 3. c. 101 . See Chakitt 
1, 2. 

SUMMERING. 
iSeeMopvs 1. 

SUPPLEMENTAL BILL. 
See Bankeupt 1. 

SUSTENANCE. 
iSm Tithes 22. 
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T. 

TARPS. * 

TERRIER. 

ISee Etibekcei Parol 1. 

TITHES. 

1. The mere fact of payment from a 
period anterior to 13 EHz. will 
not be sufficient to establish a com* 
position real. The deed, or in- 
strument by which it was made, 
must be prodaced, or some eri- 
dence giren to shew that it has 
existed. BenneU t. Skejfingion. 
Page 10 

4. The words gardens^ cmrtiiagesj 
and aUerage in an endowment, 
will not gtfe a Ticar the tithe of 
pataioes and iumqfSjOr of any other 
article not known in England at 
the time. Bat where there ap- 
p^rs to haye been a general per- 
ception of all small tithes by the 
Ticar, a subsequent endowment 
will be presumed of small tithes 
of erery description, under which 
the rector will be entitled to these 
articles, WaUmnt r. Pries and 
Others. 13 

3. Although it is not necessary in an 
answer to set out the metes and 
bounds of lands claimed to be ex- 
empted by reason of a modus, yet 
they must be described iu such a 
manner that it may appear with 
certainty that the lands are in re- 
((uest, of which the exemption is 
claimed: and when the land in 
question is part of a larger portion 



covered by a general modus, it is 
not sufficient to describe only the 
particular part, but the whole of 
the land oYor which the modus 
extends nmst be pointed out. 6il» 
' iebrand t. Scoisom^ Page 27 

4. Under the W Hen. 8. c. 12. the 
payment of a lai^e fine, proTided 
it be attended by no diminution of 
the accustomed rent, is not fraudu- 
lent or coTinons within the statntOy 
and the 2f. 9d. in the pound will 
be decreed upon the rent only. 
Minor Canons of Si. PaaPs t. 
Oricketi and Oihers. 37 

6. A modus of one penny for every 
occupier of land in tillage, in lieu 
of all predial tithes grown upon 
such land, is bad. WUIiamsonand 
Others ▼• Lord Lonsdale and 
O^ers. 40 

6. Although the tithe of agistment is 
of recent iotrodoction, especially 
in the north of England^ a modus 
of a certain sum of money in lieu 
of dthe of grass, whether mown 
or made into hay, or eaten by 
barren and unprofitable cattle, 
will corer the tithe of agistment. 
iHd. 

7. Potatoes and turnips consumed in 
the family of the grower are lia- 
ble to tithe. Ilnd. 

8. Modus of two-pence for erery 
milch cowy good. Jenkinson t. 
Rojfilon and Others. 127 

9. Modus of one penny 'for erery 
heifer that bath iiad but one calf, 
in lieu of milk and all profits aris- 
ing by such cow and heifer, except 
the calf, good. Ibid. 

10. A custom that calves ia kind are 
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to be delivered at the will of the 
owner, after thej be three weeks 
old, and at such time of the jear 
as the owner thinks best to spare 

• them, not hindering his breed; 

" and if the parson delay fetching, 

to paj for the keeping, bad. 

Jenkimon ▼• Hoytton and Others. 

Page 128 

11. A custom that tithe lambs should 
. be delivered the first daj of Ma^y 

and that if any person hsTe under 
. soTen lambs, he is to pay for every 
lamb a halfpenny: and if seven 
lambs and under ten, one lamb ; 
and to be allowed for every lamb 
short of ten a halfpenny, and so 
likewise for any odd number : and 
that lambs falling after the Ist of 
Jkfoy are to be kept until e month 
old, and if longer, the keeping to 
be paid for, bad for uncertainty. 
Ibid. 

12. A custom that pigs should be 
delivered at the will of the owner 
after they be nine days old, and 
that if the parson delay the fetch- 
ing thereof he should pay for the 
keeping, bad. Ibid. 139 

13. A custom that geese should be 
delivered in kind before Midsufn» 
mcTj and that if any person have 
seven, he should pay a halfpenny 
for each, and that if seven and 
under ten he should be allowed 
for them that want of ten, one 
halfpenny each, and so for any 
odd number, good. Ibid. 

14. A custom with respect to wool, 
that the parson should have the 
tenth stone or pound presently 
after clipping, and that any per- 



son selling sheep out of the parish- 
after CandlemoB^day and before 
clipping, should nevertheless pay 
one penny for the wool, good. 
Jenkiman v. Royglon and Otkerr. 
'Page ISO 

15. A custom that of rape-seed the 
tenth bushel should be rendered 
ready dressed, the parson allow- 
ing for the dressing one penny per 
bushel : bad for uncertainty, it 
not being*stated what' was to be 
rendered for a less quantity than 
a bushel. Ibid. 

16. Query 9 Whether a custom to 
render the tenth iree is a payment 
in kind for wood. Ibid. 

17. Modus of one penny at Easier 
for every acre of reed ground^ 
good. Ibid* 

18. A custom to pay two eggs for 
every hen or duck, and for every 
cock or drake three eggs, in lieu 
of the tithe of eggs, bad. • Ibid. 

19. A vicar, by shewing a general 
right to the perception of tithes in 
kind, places himself in the situa- 
tion of a rector, and throws it up- 
on the occupier to prove the ex- 
istence of modnses set up, and the 
lands to which t^ej apply : and 
sembley that evidence of a general 
payment throughout the parishof so 
much in the pound in lien of tithes^ 
regulated according to the poor's 
rate or rack-rent, is sufficient evi- 
dence of a vicar's general right to 
tithes in kind. Wright v. SotUh- 
wood. 137 

20. Where a vicar succeeds in esta- 
blishing a general right toall tithes, 
except those of corn and grain, 
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throughout a parish^ it requires 
Tery strong evidence to shew that 
an impropriator of a particular 
district, who claims under a grant, 
limiting his title to the excepted 
articles, is entitled to the tithes of 
any other thing, WilUamson t. 
Lord Lonsdale and Others. 

Page 171 
21* An impropriator is not a neces- 
sary party to a bill by a vicar 
against occupiers ; and if made 
one, he may demur. Bill dismissed 
against him, but under circum- 
stances, without costs. Ibidm 

22. Cloyer, tares, and artificial 
grasses, cut green and given to 
cattle employed in husbandry, are 
liable to tithe if the occupier have 
sufficient sustenance of any other 
description for their maintenance. 
Dorman and Others y. Carrey and 
Others. 194 

23. The Ring in right of his Crown 
has a general right to the tithes of 
all lands situate in extra^parochial 
places. AUometf'General t. Lord 
Eardley and Others. 271 

24. The words tUhes and heredUa^ 
menis occurring among words of 
general description in a grant, after 
a particular description of the thing 
intended to be passed, will not pass 
tithes in gross. Ibid. 

25. A return of << NW a sufficient 
putting in charge under the Ntd^ 
lum Tempus Act^ 9 Geo. 3. c. 16. 

Ibid. 

TITLE. 
See Issufi. 

TREES. 
SeeTimxs 16. 



TRUSTEES. 
See Charity 3. 

TURNIPS. 
See Tithes 2, 7. 



V. 

VENDOR AND VENDEE. 

1. A vendor is bound to know that 
he actually has that which he pro- 
fesses to sell. And even though 
the subject matter of the contract 
be known to both parties to be 
liable to a contingency which may 
destroy it immediately ; yet if the 
contingency has already happened, 
the contract will be void. Hitch' 
cock ▼. Giddings. Page 1 

2. The execution of a bond for se- 
curing the payment of the pur- 
chase money is not a completion 
of the contract ; and where fraud 
is made out, the Court will relieve 
against it. Ibid. 8 

3. See Notice 1, 2. 

4. See Auctioneer 1. 

VICAR. 

1. See Tithes 2, 19, 20. 
2* See ConposiTioN, Real 1. 

VISITOR. 

See Charity 1. 



W. 

WOOD. 

&e Tithes 16. 

WOOL. 

See Tithes 14. 



J. ^ T, Clarke^ FrUUer$^ Si. John'Squarey Lonim. 
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